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Legal writing instructors spend a great deal of time emphasiz-
ing to their students the importance of audience and purpose in
writing.! “Think of your readers,” they say. “Work at reaching
them!” “Remember what this piece of writing is trying to accom-
plish,” they exhort. “If it doesn’t accomplish your goal, then it
doesn’t matter how much research you did, how eloquently it
reads, or how cleverly you analyzed the issue.”

And they are right. Attention to audience and purpose are two
of the most important concepts taught in legal writing; indeed,
they are the touchstones of every piece of writing.? Why? Because
writers who remember their readers and their writing objectives
are much more likely to use good judgment about the thousand

* Anne Enquist is the Writing Advisor to the Legal Writing Program at Seattle Univer-
sity School of Law. She thanks the four students and five legal writing faculty members who
participated in her study. She also thanks Professors Laurel Currie Oates, Paula Lustbader,
Jessie Grearson, and Marilyn Berger for their helpful suggestions on this article.

! The importance of lawyers developing communication skills that include “tailoring
the nature, form, or content of written . . . communication to suit [t]he particular purpose
of the communication . . . [and] [t]he audience to which the communication is directed

. is discussed in Legal Education and Professional Development—An Educational
Continuum 163 (student ed. 1992), commonly known as “The MacCrate Report,” named for
Robert MacCrate, its editor and the chairperson of the ABA Task Force on Law Schools
and the Profession. In addition, most, if not all of the currently used legal writing textbooks
discuss at length the importance of considering audience and purpose in legal writing. See,
e.g., Veda R. Charrow & Myra K. Erhardt, Clear & Effective Legal Writing (1986); Richard
K. Neumann, Jr., Legal Reasoning and Legal Writing: Structure, Strategy, and Style 2d
ed. (1994); Laurel Currie Oates, Anne Enquist, & Kelly Kunsch, The Legal Writing Hand-
book: Research, Analysis, and Writing (1993); Helene S. Shapo, Marilyn R. Walter, & Eliza-
beth Fajans, Writing and Analysis in the Law (1989).

? The importance of audience and purpose has been stressed by virtually all rhetori-
cians from Aristotle to Kenneth Burke. Edward P.J. Corbett, Classical Rhetoric for the
Modern Student, 3d ed. (1990). Nationally noted rhetorican, Maxine C. Hairston, summa-
rizes the position of many modern rhetoricians when she states that “[i]f one had to pick
out the piece of advice that recurs most often in books about practical writing in nonschool
situations, it would be remember your audience” (emphasis in original). Maxine Hairston,
Successful Writing: A Rhetoric for Advanced Composition 45-51 (1981). Her discussion on
purpose can best be summarized by three questions writers should ask themselves: Why am
I writing? Why is my audience reading? What do they want from me?
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small and large decisions that go into creating an effective piece of
writing.

That’s true for legal memoranda, briefs, and opinion letters,
and it is equally true of the comments legal writing instructors
write on students’ papers.

Surprisingly, though, what remains unexplored territory is
whether legal writing instructors effectively practice what they
teach about audience and purpose in their own comments on stu-
dent papers. Although some work has been done on this topic from
the legal writing instructor’s perspective?, little or no attention has
been given to the perspective of the intended audience of these
comments: the students.*

For this reason, it seemed worthwhile to study the comments
legal writing instructors put on students’ papers and ask the read-
ers of those comments—the students themselves—which com-
ments were the most useful. This article describes such a study
that was conducted by the author using students and faculty at the
University of Puget Sound School of Law.® The results should be
useful to new legal writing faculty who are striving to learn how to
critique their students’ writing effectively, as well as to experienced
legal writing faculty who are interested in whether the conven-
tional wisdom about critiquing is borne out when examined from
the student’s perspective.

The discussion that follows begins with a description of the
design of the study, including profiles of the student and legal
writing instructor participants and a description of the evaluation

3 Terri LeClercq, Ph.D., the Writing Specialist at the University of Texas School of
Law, appears to have written the only published article on critiquing law students’ legal
writing. Terri LeClercq, Ph.D., The Premature Deaths of Writing Instructors, 3 Integrated
Legal Res. 4 (1990-91). In addition, presentations on the written critiques of law students’
legal writing have been made at several professional meetings. See, e.g., A. Enquist, Re-
marks at the National Conference of the Legal Writing Institute (July 31, 1992); M. Beazley
and T. LeClercq, Remarks at the National Conference of the Legal Writing Institute (July
27, 1990); A. Enquist, Remarks at the National Conference of the Legal Writing Institute
(July 28, 1990); D. Pratt, Remarks at the National Conference of the Legal Writing Institute
(August 4, 1988); C. Metteer, Remarks at the National Conference of the Legal Writing
Institute (August 4, 1988).

4 With the possible exceptions of informal feedback instructors receive in student con-
ferences and formal feedback for individual instructors in student evaluations, the conven-
tional wisdom about effective commenting is based on what legal writing instructors say to
each other about what is effective. No one seems to be asking the students what they think
is effective.

S I am grateful to Professor Laurel Currie Oates, the Director of the Legal Writing
Program at Seattle University School of Law (known at the time of the study as the Univer-
sity of Puget Sound School of Law), the legal writing faculty, and Dean James E. Bond for
supporting my work in this study.
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sheet the students used to assess the instructors’ critiques. It then
moves to an analysis of the data that was compiled in the study,
examining the features of the more and less effective critiques and
a discussion of the importance of end comments, in-depth explana-
tions, and positive feedback. This section includes a breakdown of
the number of margin and interlinear comments on each paper and
some tendencies that these numbers suggest. Also included in this
section is a categorization of the margin and interlinear comments
and how the students rated comments from the various categories.
The discussion concludes with some inferences that can be drawn
about critiquing law students’ writing based on the students’
responses.

I. DESIGN OF THE STUDY

The basic idea underlying this study was to have several legal
writing instructors critique the same student papers and then ask
the student authors what was and was not effective about the dif-
ferent critiques. The assumption was that although different in-
structors may perceive roughly the same strengths and weaknesses
in a given student’s writing, they would have different ways of
commenting on these strengths and weaknesses.® By asking the au-
dience for these comments — the students — which comments
were more effective, my hope was that was legal writing faculty
could learn how to improve our critiquing of and commenting on
student papers.

To make the test circumstances as realistic as possible, four
students who were enrolled in the second year legal writing course,
Persuasive Writing and Oral Advocacy, were selected as the stu-
dent participants. Photocopies of the actual papers these students
wrote for that course, a brief in support of or in opposition to a
motion (trial brief) and an appellate brief, were used as the basis
for the study. In addition, legal writing instructors who were cur-
rently teaching that course were selected to do the critiques of the
papers for the study. Because all students in Persuasive Writing
and Oral Advocacy write about the same problem in any given se-
mester, the legal writing faculty members in the study were inti-
mately familiar with the research, issues, and analysis of that
problem.

¢ In my experience as the Writing Advisor to the University of Puget Sound Legal
Writing Program, I had frequently observed the differences in commenting styles among the
instructors in our program and had also observed the relative effectiveness and ineffective-
ness of some of these commenting styles.
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Logistically, the plan was quite simple. At the time the stu-
dents turned in their legal writing papers to their own teachers,
they turned in a copy for the study. Each paper then had the stu-
dent’s name removed and a random number assigned to it. All the
papers were then photocopied and distributed to the five legal
writing instructors in the study. Their instructions were to read
the study papers with the stack of papers from their own students.
Their instructions also asked them to read and critique the papers
just as they would the ones that came in for their class. The only
difference was that they were asked only to critique the papers, not
assign grades.”

In short, the plan was to have real students in a real legal writ-
ing course write the real papers for that course, have those papers
critiqued by a number of different legal writing instructors who
were really teaching that course and really critiquing papers based
on that assignment, and then have those students evaluate those
critiques for their usefulness.

A. Profiles of the Student Participants

In order to draw definitive conclusions about what makes the
most useful critique, it would have been ideal to do this study with
thousands of students® and hundreds of legal writing instructors.
Because that was not feasible, the study was done with students
whom the author saw as representative of certain types of students
commonly found in law school.

The selection of these students was based on the assumption
that there are several factors that may affect how a student might
respond to a critique of his or her work. Among the factors consid-
ered were the age and maturity of the student, how the student
felt about himself or herself as a writer, how well the student was

7 To avoid problems within the University of Puget Sound’s legal writing program, I
decided to have the papers in the study critiqued and not graded. Obviously if the student
papers in the study received grades from the instructors in the study that differed from the
grade they received from their own legal writing instructor, there would be demands for the
grades to be changed.

¢ In 1988, Robert J. Connors and Andrea A. Lunsford published an analysis of patterns
of error in 3,000 student papers. Robert J. Connors & Andrea A. Lunsford, Frequency of
Formal Errors in Current College Writing, or, Ma and Pa Kettle Do Research. 39 C. Com-
position and Comm. 395-409 (1988). Returning to the same data base, Connors and Lun-
sford then analyzed the “global comments” made by teachers of these papers. This second
study is the first large-scale examination of the comments teachers make on college student
papers. Robert J. Connors & Andrea A. Lunsford, Teachers’ Rhetorical Comments on Stu-
dent Papers, 44 C. Composition and Comm. 200-223 (1993). To date, no such large-scale
study has been done on law students’ writing.






