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INTRODUCTION

Frequently and almost instinctively lawyers use figurative and
metaphoric language when they want to emphasize or crystallize
their analysis or arguments.! When they rely on familiar meta-
phoric cliches—the law as a “seamless web,” cases with “progeny,”
corporations with “veils,” and constitutional “penumbras” they re-
veal not only their appreciation for the power of figurative lan-
guage but also their substantial reliance on metaphoric reasoning.?
Lawyers’ predeliction for using figurative language in what are oth-
erwise rather dry and logical arguments has recently prompted
some legal commentators and other analysts to examine the impact
and place of metaphors in forensic discourse.® Most modern analy-
ses center on the issues raised by Justice Cardozo’s oft-cited admo-
nition that “[m]etaphors in law are to be narrowly watched, for
starting as devices to liberate thought, they end often by enslaving
it.”* Recent analysts who “narrowly watch” or scrutinize how met-
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! Numerous modern definitions of metaphor exist ranging from Robert Frost’s that a
metaphor is “saying one thing and meaning another,” JAMES B. WHITE, THE LEGAL
IMAGINATION: STUDIES IN THE NATURE OF LEGAL THOUGHT AND EXPRES-
SION 57 (1973), to that of the PRINCETON ENCYCLOPEDIA OF POETRY AND PO-
ETICS 490 (ed. Alex Preminger) (1965), which defines metaphor as “[a] condensed verbal
relation in which an idea, image, or symbol may, by the presence of one or more other ideas,
images, or symbols, be enhanced in vividness, complexity, or breadth of implication. . .The
metaphorical relation has been variously described as comparison, contrast, analogy, simi-
larity, juxtaposition, identity, tension, collision, [and] fusion. . . .”

? This entire article analyzes the subject of “metaphoric reasoning,” but, generally
speaking, metaphoric reasoning is the use of metaphors and similes to explain, describe,
persuade, or emphasize.

2 HAIG BOSMAJIAN, METAPHOR AND REASON IN JUDICIAL OPINIONS
(1992); S.L. WINTER, Transcendental Nonsense, Metaphoric Reasoning and the Cognitive
Stakes for Law, 137 University of Pennsylvania LR 1105 (1989).

* Berkey v. Third Ave. Ry. Co., 244 N.Y. 84, 155 N.E. 58 (1926).
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aphors affect legal reasoning spend most of their time explaining
how metaphors either “liberate” thought or “enslave” it.

However, resourceful as they are in discovering the connec-
tions between metaphors and the law, modern analysts seldom rely
on the works of classical rhetoricians who studied the matter in
considerable detail and whose analysis goes far beyond the “liber-
ate/enslave” dichotomy. Aristotle’s Rhetoric and his Poetics®,
Quintilian’s Institutio Oratoria®, and Cicero’s De Oratore’, for ex-
ample, all include extensive discussions of the analytical and per-
suasive value of metaphors in forensic discourse. Their analysis of
how metaphors work and when they are appropriate reveals as
much about legal reasoning as do most modern commentaries on
the topic. Moreover, in addition to discussing the logical value of
metaphoric reasoning, these classical treatises also examine its per-
suasive and aesthetic impact. While their focus on the aesthetics of
legal discourse may strike modern analysts as somewhat odd, class-
ical rhetoricians regarded aesthetics as a natural, proper, and nec-
essary component of legal analysis and argument. In the hope of
inducing modern legal analysts to examine the classical sources for
themselves, this article surveys classical techniques for analyzing
legal metaphors and metaphoric reasoning and briefly compares
them with modern approaches to the same topic.

Part One of this essay summarizes the logical, emotional, and
credibility implications of legal metaphors from a classical perspec-
tive. It demonstrates that classical rhetoricians favored metaphors
as part of the logical proof in legal arguments because metaphors
are subtle, concise and intellectually engaging and because they
provide a unique intellectual dimension without sacrificing logical
integrity. They also favored them because their emotional and aes-
thetic qualities captured the audience’s attention, eased the de-
mands on the audience’s intelligence and made the experience
pleasurable. Classical rhetoricians were so convinced of the emo-
tional force of particular metaphors that they even categorized
some of them according to effect, suitability, proper placement and
persuasive value. And, finally, Part One explains how, under the

8 ARISTOTLE, THE RHETORIC OF ARISTOTLE (Lane Cooper trans. 1932) and
POETICS (Leon Golden trans. 1968)

¢ MARIUS FABIUS QUINTILIANUS, INSTITUTIO ORATORIA (H.E. Butler trans.,
1954) Marius Fabius Quintilianus (circa 35-95 A.D.) was a Roman instructor of public
speaking and rhetoric whose major rhetorical work is Institutio Oratoria.

7 CICERO, DE ORATORE (E. Sutton trans. 1942). Marcus Tullius Cicero (106-45
B.C.) was a Roman statesman, lawyer, and teacher whose major works on rhetoric include
De Oratore, Brutus, and Orator.
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classical rubric, an advocate’s choice and use of metaphors re-
flected on his credibility, resourcefulness, probity, genius and even
good taste.

Part Two examines parallels between classical and modern
opinions about metaphors’ suitability in legal discourse. It also ex-
plains why some modern analyses of legal metaphors focus almost
exclusively on logic and why most modern analysts are suspicious
of the very emotional and intellectually intuitive qualities that at-
tracted classical rhetoricians. In addition, Part Two shows how
several modern approaches to legal metaphors, based as they are
on language theory and cognitive psychology, resemble and recall
the classical rhetoricians’ approach.

I. GREco-RoMAN THEORIES OF FORENSIC DISCOURSE

Greek and Roman rhetoricians composed extensive treatises
on almost every aspect of legal discourse.® They were by no means
monolithic in their approaches and advice; that is, they frequently
differ from one another as to particular strategies and techniques.
Even so, they agreed with one another about the basic principles.
They discussed analytical methodology and discovery of issues and
arguments® as well as the most persuasive ways to organize argu-
ments.'® Part of their analysis of legal discourse focused on its logi-
cal integrity (logos), its emotional appeal (pathos) and on authorial
credibility (ethos).* Although these rhetoricians discuss logos, pa-
thos, and ethos separately, they regarded all three as integrally
connected to one another and resisted any impulse to compart-
mentalize them or regard one as more important than the others.

In using this three-pronged approach, they assumed that legal
arguments and analysis do not succeed solely on the basis of their
logical integrity. Quintilian stresses this point when he observes

8 Although Greco-Roman commentaries on legal discourse assumed a listening rather
than a reading audience, their observations regarding metaphors apply as fully to the writ-
ten as to the spoken word. See R. ENOS, THE LITERATE MODE OF CICERO’S LEGAL
RHETORIC 60 (1988). “Oral and written expression were so inextricably bound in ancient
discourse that its unity was an unquestioned presumption upon which theories of rhetoric
were developed.” Id. This presumption was based on the fact that silent reading was rare
(especially for Greeks) and that most writing was intended to be presented orally. Id.

® Michael Frost, Greco-Roman Legal Analysis: The Topics of Invention, 66 St. John’s
LR 107 (Winter 1992)

1o Michael Frost, Brief Rhetoric—A Note on Classical and Modern Theories of Foren-
sic Discourse, 38 Kansas LR 411 (Winter 1990)

11 ARISTOTLE, RHETORIC, 8. For an extended discussion of how these concepts ap-
ply to modern legal discourse see Michael Frost, Ethos, Pathos and Legal Audience, 99
Dickinson LR 85 (Fall 1994)
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that “oratory in which there is no guile fights by sheer weight
alone.”? In large part, the “guile” Quintilian had in mind was an
advocate’s exploitation of all available stylistic resources.

Because of its importance and difficulty, Quintilian and others
focused a great deal of attention on the place of style or “diction”
in legal discourse. By far the longest and most detailed parts of
their treatises are devoted to style since, according to Aristotle, “it
is not enough to know what to say—one must also know how to
say it”'® and, according to Quintilian, “it cannot possibly be ac-
quired without the assistance of the rules of art.”** Classical rheto-
ricians described these stylistic “rules of art” in exhaustive detail,
even to the point of recommending specific syntactic and semantic
forms to suit specific rhetorical purposes.'®

In tacit recognition of the intrinsically figurative nature of all
language, Greek and Roman analysts treated metaphors, similes
and other figurative devices as both figures of thought and figures
of speech.!® Consequently, within the larger context of their analy-
sis of inductive and deductive reasoning, classical rhetoricians de-
voted considerable attention to metaphors as figures of thought. As
figures of thought, metaphors were regarded as intrinsically valid
and perfectly “natural” devices for analysis and argumentation,
rather than as mere belletristic embellishments. Quintilian called
attention to how intrinsic and pervasive metaphors are in everyday
discourse when he said,

Let us begin [our analysis of tropes]. . .with the commonest
and by far the most beautiful of tropes, namely, metaphor,
the Greek term for our translatio. It is not merely so natural
a turn of speech that it is often employed unconsciously or by
uneducated persons, but it is in itself so attractive and elegant
that however distinguished the language in which it is embed-
ded it shines forth with a light that is all its own.!?

12 3 QUINTILIAN at 359.

13 ARISTOTLE, RHETORIC at 182.

14 3 QUINTILIAN at 185. “Therefore it is on this (style) that teachers of rhetoric con-
centrate their attention, since it cannot possibly be acquired without the assistance of the
rules of art: it is this which is the chief object of our study, our exercises and all our efforts
at imitation, and it is to this that we devote the energies of a lifetime; it is this makes one
orator surpass his rivals, this that makes one style of speaking preferable to another.”

18 ARISTOTLE, RHETORIC at 194-196 and 202-206; 3 QUINTILIAN, INSTITUTIO
ORATORIA at 349ff.

¢ Frost, BRIEF RHETORIC, 424.

17 3 QUINTILIAN at 303. (Emphasis added) Cicero also notes that, “the use of meta-
phor is of wide application.” DE ORATORE at 121. A trope is “a deviation from the ordi-
nary and principal signification of a word.” EDWARD P.J. CORBETT, CLASSICAL
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Based on his observation that metaphors are quite common
and, in fact, are "natural” figures of thought, Quintilian, like other
Greek and Roman rhetoricians, acknowledged the intrinsically fig-
urative nature of all language. For him, metaphors were not
uniquely figurative; they were simply the "most beautiful” rhetori-
ca figures.

By characterizing metaphors as the "most beautiful of tropes,”
Quintilian is not simply repeating Aristotle's observations about
language in general and metaphors in particular. He adds to and
comments on the Aristotelian position. Aristotle's high regard for
metaphors sprang from his conviction that metaphors help com-
pensate for the stylistic deficiencies of prose.® However, by Quin-
tilian's time, metaphors were considered the "supreme ornament”
of forensic discourse™ and figured prominently in an approach to
lega analysis which assumed that thinking and writing on lega
topics were as figurative and metaphorical as they were logical.

A. Logos

Although classical rhetoricians devoted comparatively little at-
tention to the contributions that metaphors make to the logicd in-
tegrity (logos) of lega discourse, they nonetheless assumed that
metaphors do have some limited logica value. For example, within
the context of classical logical conventions, metaphors operate al-
most like examples do in inductive proofs.?® Quintilian understood
them in this way when he noted that similes (a form of metaphor)
"are designed for insertion among our arguments to help our
proof." 2! Under classical theory, metaphors contribute to logical or
analytical legal discourse primarily by means of comparisons in

RHETORIC FOR THE MODERN STUDENT 461 (N.Y. 1971)

B See ARISTOTLE, RHETORIC at 187 where he says that "all the more attention
must be devoted to metaphors because here [in forensic prosg] the resources of the writer
are less abundant than in verse" Cicero echoes this point in DE ORATORE at 121, where
he says that use of metaphors "sporang from necessity due to the pressure of poverty and
deficiency [of prosg]." Hethen illustrates his point metaphorically " For just as clothes were
first invented to protect us againgt cold and afterwards began to be usad for the sake of
adornment and dignity as well, so the metaphorical employment of words was begun be-
caue of poverty, but was brought into common use for the sake of entertain-
ment," (emphasis added)

® 3 QUINTILIAN at 199 “Metaphor. . which is the supreme ornament of oratory,
supplies words to things with which they have grictly no connexion."

® For adescription of how Greco-Roman advocates used " examples' see Michadl Frog,
Greco-Roman Legal Analysis: The Topics of Invention, 66 St. John's LR 116 (1992). See
also ARISTOTLE, RHETORIC at 147-149; CICERO, DE INVENTIONE at 89-91 (H.M.
HUBBELL trans. 1949); and 2 QUINTILIAN at 275.

2 3 QUINTILIAN at 251.



