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The importance of Lawrence M. Solan's book, The Language 
of Judges1, cannot be challenged. After completing his Ph.D in lin­
guistics, Solan left his life as a linguist and headed for law school. 
Solan begins his book, The Language of Judges, by sharing with 
his readers some advice he received from lawyers who counseled 
him about his transition from linguistics to the law: 

[So] much of the law is simply a matter of linguistics that the 
transition from thinking about linguistic theory to thinking 
about legal matters should be a natural one. Furthermore, 
they encouraged, my background in linguistics should give me 
an advantage over those colleagues who have never studied 
linguistics.2 

Solan's authoritative and fluid linguistic analyses of knotty statu­
tory construction problems proves his counselors correct — know­
ing about language can make one a better lawyer. 

Solan begins his book with an excellent introduction to con­
temporary linguistic theory. He then devotes successive chapters to 
showing how judges disingenuously employ linguistic analyses to 
mask what he contends to be their result-driven legal arguments. 
Solan creatively applies current linguistic theory to current issues 
of statutory interpretation and, along the way, gives some insight 
into what we as lawyers and speakers of English might be thinking 
when we analyze text. The major strength of Solan's book is its 
contribution to the raising of the collective consciousness of its 
readers about grammar-based legal arguments. The major flaw in 
Solan's approach is his trying to reach two audiences simultane­
ously — lawyers who know very little about linguistics and lin­
guists who know very little about the law; in this bifurcation, his 
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message loses some of its impact. On the one hand, Solan is trying 
to convince lawyers that judges are disingenuous (or at least inept) 
when they engage in linguistically based arguments; concomitantly, 
he attempts to assure linguists that their insights into human lan­
guage are valuable beyond the walls of the academy. 

To linguists who know nothing about the critical legal studies 
movement, the validity of which Solan assumes without argument, 
the overall legal thesis that judges are intentionally duplicitous in 
exercising their vast power over the masses seems moving and 
compelling; to lawyers who are well-aware of the pitfalls of crit 
theory, the legal thesis may seem jejune and somewhat naive.3 

Similarly, to the lawyers who know little about generative linguis­
tic theory, which Solan also assumes without argument, the over­
view of recent linguistic theory Solan gives throughout the book 
seems fresh and inspiring; to linguists who have sweated through 
the various upheavals in linguistic theory over the last thirty years, 
Solan's pronouncements may seem a little facile. Speaking to two 
groups of readers simultaneously has made comprehension difficult 
for both of them. 

Solan is at his best when he demonstrates his skills as a lin­
guist in his critiques of judges' uses of grammar-based arguments. 
In his second chapter, "The Judge as Linguist," Solan looks at ex­
amples of linguistic rules that courts have applied in interpreting 
statutes and documents. One such rule is "the last antecedent 
rule." Stated simply, this rule requires that a modifying clause is 
to be interpreted as applying to the phrase closest to it.4 

8 Solan's message that judges intentionally misuse linguistic argument to further a dis­
ingenuous social agenda seems unconvincing. Judges' ham-handedness in making syntactic 
argument could more plausibly be related to their relative unfamiliarity with current lin­
guistic theory. This point is made convincingly in another recent review of The Language of 
Judges: New Dress, Old Hat. The Language of Judges by Lawrence M. Solan. 107 Harv. L. 
Rev. 1795 (1994). In this review, the author gives a full critique of Solan's critical legal 
studies approach to judges' motives. 

4 Solan demonstrates how one California court applied the last antecedent rule to the 
following insurance policy provision: 

Such insurance as is afforded by this policy . . . with respect to the owned automobile 
applies to the USE of a non-owned automobile by the named insured . . . AND any other 
person or organization legally responsible for USE by the named insured . . . of an auto­
mobile not owned or hired by such person or organization PROVIDED THAT SUCH USE IS 
WITH THE PERMISSION OF THE OWNER OR PERSON IN THE LAWFUL POSSESSION OF THE 

AUTOMOBILE. 

The issue in the case Solan discusses was whether the phrase "such use" in the modifying 
clause headed by "provided" should be interpreted (1) to refer to each instance of "use" or 
(2) to refer only to the instance closer to it. The named insured in this case was driving a car 
she did not own without the owner's permission and was involved in an accident. She argued 
that she was covered in all instances, and it did not matter that she did not have the 
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Solan argues that the mechanical application of linguistic 
rules, such as the last antecedent rule, can be misleading much in 
the same way that the mechanical application of canons of con­
struction have been found to be misleading.5 He points out that 
"[t]he problem . . . is not the last antecedent rule itself. Rather it 
is the courts' presentation of the last antecedent rule as a hard and 
fast rule of law, instead of a preliminary strategy for helping a 
judge to interpret a statute (or an insurance policy) appropriately 
in the context of the dispute he must resolve."6 

Solan is at his worst when his thesis devolves into unsup­
ported critical theory-based critique of how judges use grammar-
based arguments. He premises his judicial critique on the notion 
that judges find themselves in a constant dilemma: they must si­
multaneously make the best decision they can and present their 
decision to the parties in a manner that seems as fair as possible.7 

Solan views these dual tasks — decision-making and presentation 
— as presenting particularly thorny problems for judges in hard 
cases.8 Solan opines that in easy cases, those with no apparent am­
biguity, the presentation often "records the decision-making pro­
cess and mirrors it." 9 

In the hard cases, however, Solan suggests that judges are in­
herently disingenuous. He assumes that, in these cases, judges are 
unable to reveal their "true" reasons for making their decisions, 
reasons usually based on duplicitous motives. Solan sets us up to 
believe that judges constantly cast their nets for some sleight of 
hand to dress up their unprincipled decision-making processes.10 

owners permission to drive the "non-owned automobile" because the modifying clause, 
"provided that such use is with the permission of the owner or person in the lawful posses­
sion of the automobile," only applied to the second instance of "use." Applying the last 
antecedent rule, the court agreed. 

6 See K.Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or 
Canons About How Statutes Are To Be Construed, 3 Vand. L. Rev. 401 (1950). 

6 Solan, at 38. 
7 Solan states his suspicions about judges' sincerity early in his book: "their use of lin­

guistic argument as justification is by no means consistent, and is frequently inconsistent 
and idiosyncratic." Solan, at 1. 

8 Solan believes that judges "attempt to mask that a case is hard in the first place." 
Solan, note 10, at 208. 

9 Solan, at 2. 
10 Solan uses an example of a judge "who has hostility toward insurance companies, 

and who routinely does what he can to help individuals collect from insurers regardless of 
the merits of the claim." Solan, at 3. Solan gives no evidence that these judges actually exist 
or that they do what he claims they do. (I am reminded of the classic sentence, "When did 
you stop beating your wife?") Instead, he pushes his conspiracy theory, impugning these 
judges (whoever they are) for not admitting their bias in their opinions and instead "relying 
on cases, statutes, and various statements about the law." Id. 
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Solan pushes his judges-use-linguistic-argument-disingenu-
ously thesis throughout the rest of the book. With lawyers as his 
intended audience, Solan uses a discussion of California insurance 
cases to demonstrate that judges unfairly favor claimants against 
insurers.11 While discussing these same cases, Solan also appeals to 
linguists. Solan offers a logical form12 representation of the two 
possible interpretations of the "to pay" clause in an automobile 
insurance policy:13 

(1) For every x, if x is a member of i (the class of insured 
individuals), and x does not equal y, then the company will 
pay . . . all sums which x shall become obligated to pay [to] y. 
(2) For every x, if x is a member of i (the class of insured 
individuals), and for every y, if y is not a member of i, then 
the company will pay . . . all sums which x shall become le­
gally obligated to pay [to] y.14 

By expressing the ambiguity in logical form, Solan reveals the 
ambiguity of the term "other persons" in the "to pay" clause: 
"It can mean either a person other than the one making the claim, 
as reflected in (1), or a person not a member of the class of insured 
individuals, as reflected in (2)."16 Although the court wrestled with 
this ambiguity, Solan's explanation in logical form makes the am-

11 Solan refers early in his book to the judge "who has hostility toward insurance com­
panies, and who routinely does what he can to help individuals collect from insurers regard­
less of the merits of the claim." Solan, at 3. He assumes his assertions to be true and never 
offers evidence that such judges exist or that they do what he says they do. 

12 "Logical form" is a term of art in linguistic theory that refers to representations of 
the meaning, as opposed to the syntactic structure, of sentences. See Janet Dean Fodor. 
Semantics: Theories of Meaning in Generative Grammar 60-61. (1977). 

18 State Farm Mutual Automobile Insurance Co. v. Jacober, 10 Cal. 3rd 193, 110 Cal. 
Rptr. 1 (1973). The owner of the insurance policy discussed in this case is Mr. Jacober. With 
Mr. Jacober's permission, Mr. Dell, his friend, was driving the car at the time the insured 
event occurred. Under the policy, damages for bodily injury to "the insured" are excluded 
from coverage. State Farm argued that "the insured" must refer to the owner of the policy, 
Mr. Jacober, the named insured. Because Mr. Jacober is the named insured, any bodily 
injury to him is necessarily excluded in all cases. The policy language, however, defines "the 
insured" to be either 

(1) the named insured (in this case, a Mr. Jacober) . . . or 
(4) any other person while using the owned automobile . . . with the permission of the 
named insured . . . " 
"Other person" includes anyone except "the insured." Mr. Jacober's heirs argued that 

because "the insured" in this case was Mr. Dell (under definition 4), and because the policy 
excludes bodily injury only to "the insured," only Mr. Dell's injury is excluded. Because Mr. 
Jacober is not "the insured" in this case, coverage for his injuries should not be excluded. 
The Supreme Court of California ultimately agreed. 

14 Solan, at 83-84. 
15 Solan, at 84. 
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biguity apparent. This contribution is much more valuable and 
much more interesting than Solan's unsupported view that judges 
decide cases duplicitously. 

Solan also points out that these logical form interpretations 
reflect a changing "empathy" from the perspective of the speaker. 
Relying on the work of Susumu Kuno, 16 Solan explains that the 
court could have reached its conclusion by noting a shift of empa­
thy in its interpretation of "the insured" in Mr. Jacober's policy. 
That is, the same noun phrase, "the insured," may be interpreted 
to refer to different individuals in different contexts. It is this shift 
of interpretation that caused the ambiguity in the Jacober policy. 
Solan's understanding of Kuno's work allowed him to reveal what 
the judges might have been doing when they made their decision. 

It is Solan's frame of reference as a linguist that makes his 
work fresh; his frame of reference as a critical legal studies adher­
ent muddies the water. Fortunately, other linguists have taken So­
lan's cue and have leapt into the legal arena. Understandably, their 
contributions tend to reflect the linguistic subdiscipline from 
which they view the law. The more theoretical linguist focusses on 
structural analyses of statutory language.17 Sociolinguists have be­
gun to look at the law as an example of how language use affects 
society.18 Cognitive scientists and psycholinguists are beginning to 
explore which legal arguments are pleasing to the human mind. 19 

Despite its mixed message, Solan's work has inspired a broad 
range of new research. One promising area of interdisciplinary 
study is legal semantics.20 The goal in building a legal semantics is 
to use methodology from formal semantic theory to assign meaning 
to legal texts. A linguist cannot do this alone. Although linguists 
have keen intuitions about syntactic and semantic structure, they 
understandably lack sufficient legal knowledge to determine what 
phrases in a legal text are salient. Similarly, although lawyers have 

16 Susumu Kuno. Functional Syntax. (1986). 
17 For a comprehensive review of the progress of linguistic theory since the hallmark 

publication of Noam Chomsky's Syntactic Structures, in 1957, see David Lightfoot, The 
Language Lottery: Toward a Biology of Grammars (1982); Frederick J. Newmeyer, Linguis­
tic Theory in America: The First Quarter-Century of Transformational Generative Gram­
mar (1980). 

18 See, e.g., Judith Levi, Language and Law: A Bibliographic Guide to Social Science 
Research in the U.S.A. (American Bar Ass'n, 1994); Georgia Green, Pragmatics and Natural 
Language Understanding (1989). 

19 Steven L. Winter, Transcendental Nonsense, Metaphoric Reasoning, and the Cogni­
tive Stakes for Law, 137 U. Pa. L. Rev. 1105 (1989). 

20 See Craig Hoffman, When Worldviews Collide: Linguistic Theory Meets Legal Se­
mantics in United States v. X-Citement Video, Inc., 73 Wash. U. L. Q. 1215 (1995). 


