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This Article has several related concerns: It is,
first of all, an historical investigation into one of the
principal, if unacknow edged, sources of Anmerican juristic

t hought on marriage: the work of St. Augustine, the fifth-
century North African bishop and doctor of the Church, who
identified as the three essential elenments of the marital
rel ati onship procreation, fidelity, and lifelong unity.
These ideas were transmtted to the nodern era
t hrough the work of the medieval Catholic canon | awers and
t heol ogi ans and the Anglican canon | awers of the sixteenth
t hrough ei ghteenth centuries. Even though the Anglicans
eschewed categorizing marriage as a sacranent -- it was the
sacranental quality of marriage that, to St. Augusti ne,
required lifelong unity -- marriage remained a holy estate
t hat demanded the lifetime loyalty of both parties, even in
the face of marital failure. Only truly exceptional
circunstances permtted one to remarry during the lifetine of
one's partner.

These i deas took root and fl ourished in nineteenth-



century Anmerican thought on marriage, although they have been
seriously chall enged over the | ast several decades. The final
two sections of this paper address what is probably the nost
conprehensi ve chall enge to the Augustinian goods: The idea of
sane-sex marriage. As will be made clear below, the marital
t heory supporting the idea of sane-sex marriage is the
principle of affection. Affection is, of course, a good
thing. One shudders to think of affectionless nmarriages.
Such uni ons have rightly been the object of satire and scorn
in popular literature and the media. They are hardly healthy
or happy environnents.

But affection, personal comm tnment, |ove between
persons, seemto be insufficient, without nore, to provide a
coherent foundation for marriage. Wat does it nmean to say
that a marriage is grounded on "affection?” MWhat if
affection, or comm tment, vanish? \What if affection cannot be
confined to a single party? Wat if loyalty shifts? The
Augustini an goods provided a franmework for answering these and
ot her such questions. It is unclear what framework could or
shoul d prevail if the traditional conception of marriage cones
to be suppl ant ed.

This Article is divided into four sections. Part |
tells the story of the devel opnent of the Augustinian goods of
marriage and their transm ssion to the nodern era. Part II

considers the crystallization of this set of ideas in the work



of nineteenth-century commentators and courts. By and |arge
t hese schol ars and judges never nentioned St. Augustine. But
t hey neverthel ess continued to operate in a nmental universe
shaped to consi derabl e extent by Augustinian ideals. Part
11, then, considers in sone detail the inplications of the

sane-sex marri age deci sions of Baehr v. Lewin and Baker V.

State for marital theory. Part 1V, finally, explores the
inplications of a wholsale rejection of traditional
conceptions of marriage. It seeks as well to sketch out sone

answers to principal criticisns of the traditional conception.

I. The Augustinian Goods of Marri age:
A. St. Augustine's Fornmnul ation:

In his treatise De bono coniugali ("On the Good of

Marriage"), St. Augustine sought to answer, in a sense,
critics of both the left and the right. On the one hand were
t he Mani cheans, the immedi ate target of his treatise, who

mai nt ai ned that marriage was not a social good at all. The
fourth-century Mani chees, to whose nunber St. Augustine had
hi msel f bel onged in his youth, viewed the souls of human

bei ngs as consisting of sparks of light inprisoned within the

created material order.' The goal of the enlightened, on this

! See JOHN T. NOONAN, JR., CONTRACEPTI ON: A HI STORY OF
| TS TREATMENT BY THE CATHOLI C THEOLOGI ANS AND CANONI STS 107-
112 (enl. ed., 1986).



theory, was to free the light and allow it to travel
heavenward by refusing to cooperate with the created order by
abstaining fromreproduction.? "It is good to hate one's
body," was the | esson of the Manichees.?

If the Mani cheans forned one wi ng of the debate,
then the ol d pagan order of ancient Rome formed the other.
Marri age, according to the ancient Roman | egal sources, was
chiefly an institution for protecting the assets and interests
of the elites. It was the nmeans by which nmen and wonen of
proper social backgrounds m ght unite their interests,
reproduce, and transmt their wealth to the next generation.
Marriage, on this nodel, existed for the purposes of bringing
into bei ng househol ds that served the econom c, political, and
dynastic interests of the elite. It did not exist for sone
| arger, transcendent purpose, and was dissol vabl e through
divorce if the proper formalities were observed.

St. Augustine devel oped his theory of the goods of
marriage with both of these schools of thought in mnd. He
sought specifically to synthesize Christian revelation with
el ements of Stoic philosophy and grounded his analysis on his
vision of the nature of the human person. "Every human

person,” St. Augustine comrenced his treatise, "is a part of

> 1d., at 108-111.
® 1d., at 112.



t he human race and, by virtue of human nature, has a kind of

sociability."*

I ndeed, St. Augustine enphasi zed that God
created all persons froma single human being so that everyone
m ght be bound together by a kind of "bond of relationship”

(cognationis vinculo).®> Friendship was thus a natural state

of affairs based on the relationships that bound all persons,
and marri age was its highest expression.

St. Augustine moved at once fromthis foundation to
explain that the first manifestation "of this natural human
soci ety" was the sexual joining of man and woman.® Referring
once again to the divine act of creation, St. Augustine
observed that God did not create man and woman as strange and
separate creatures alien fromeach other.’” Rather, He created
the woman from the side of the man, thus signalling the power
of their enduring union.® Side-by-side, man and wonman are

thus joined and so they proceed on the sanme path, planning and

* See De bono coniugali, sec. 1.1 ("Quoniam unusquisque
honmo humani generis pars est, et sociale quiddam est hunmana
natura . . . habet . . ")y. 1d. (I'n ST. AUGUSTI NE, DE BONO

CONI UGALI, DE SANCTA VI RG NI TATE, P.G \Walsh, ed., 2001, at
2).

® Id. On the significance of cognatio at Roman |aw, see
ADOLF BERGER, ENCYCLOPEDI A OF ROVAN LAW 393 (1953); and WW
BUCKLAND, A TEXT- BOOK OF ROMAN LAW FROM AUGUSTUS TO JUSTI NI AN,
3d ed. rev. by Peter Stein (1963) at 370-371.

® See ST. AUGUSTINE, De bono coniugali, sec. 1.1, at 2.
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cooperating together.?®

Rej ecting his Mani chean past, St. Augustine affirned
that "the marriage of man and woman is sonething good. "
Augustine dedicated the remainder of his inquiry to exploring
why this should be so. It was not, he concluded, solely
because of procreation. There was, he asserted, "a natural

nll

conpani onshi p between the sexes; ot herwi se, it would not be

possi bl e to speak of marriages anong the elderly, where

procreation was hardly possible.?*?

Anmong the el derly,
Augustine acknow edged, it was a common and prai seworthy thing
to find that they have renounced sexual relations yet retain
an even purer, more powerful relationship for having done so.®
Thus it was not procreation alone that made marri age a good.
St Augustine therefore concluded that there nust be
a second good of marriage, which he identified as fidelity --

the loyalty of one spouse toward the other. Augustine |ooked

to St. Paul for guidance on this matter. In First

9 u

 1d., sec. 3.3, at 6. ("[A]liquid boni esse coniugium
mascul i et fem nae . ").

tood. ("Quod mhi non videtur propter solam filiorum
procreationem sed propter ipsam etiam naturalem in diverso
sexu societatem™ 1d.) ("I't does not seem to ne [to be a

good] solely because of the procreation of sons, but also
because a natural conpani onship between the sexes").

2 d.
B 4.



Corint hi ans, Paul declared that "a woman does not have power

over body, but the man; simlarly, the man does not have power

" This power over the body of

over his body, but the wonan.
t he ot her Augustine took as evidence of the extreme |oyalty
married persons are required to show toward one anot her.
Fidelity to the person of the other spouse was understood by
Augustine as so valuable that it should count nore than the
bodi |y health which sustained |life itself.?"®
Marri age, Augustine continued, had yet a third good.

Augustine devel oped the argunent in favor of this good
obliquely, using as his starting point the good of
procreation. My sonmeone put aside a barren spouse in order
to marry one who was not barren?® This, St. Augustine

adnoni shed, is forbidden by the divine law. ' Even where the
spouses are unable to procreate, even where one spouse has
abandoned the other, Augustine asserted, they remain
synbolically bound to one another.' This synbolic, or

sacranental bond is so enduring that divorce cannot break it.

Even should a couple divorce, they would conmt adultery if

“ 1d., sec. 4.4., at 8 Cf. 1 Corinthians 7: 4.
*o1d.

¥ 1d., sec. 7.7, at 16.

Y 1d. The term St. Augustine uses for "divine law' is
divina regula. 1d.
¥o1d.



they attenpted marriage with others.' The Roman pagans
married and divorced without guilt, Augustine observed, and
Moses, because of the "hardness"” of the Israelites, permtted
a man to repudiate his wife.? But anpng Christians, "in our
city of God," a different rule applied.?® Marriage there was a
lifelong unity of persons not to be broken by the nerely
personal judgnents of the parties.

B: The Synthesis of the High M ddle Ages

These three basic goods, these three basic val ues,
as it were, provided the philosophical foundation for the
marriage |law of the m ddle ages. One night take as
representative the work of the twelfth-century canoni st
Grati an.

Al t hough know edge of Gratian's acconplishnents
today is largely restricted to specialist audiences, his feat
of | egal organi zation, brought to fruition about the year
1140, was one of the npbst inportant contributions in the whole
hi story of western |law. Harold Berman has described Gatian's
work as "the first conprehensive and systematic | egal treatise

in the history of the West, and perhaps in the history of

mankind -- if by 'conprehensive' is meant the attenpt to
Yood.
2 Id., sec. 8.7.
6 Id., sec. 7.7 (in civitate dei nostri).




enbrace virtually the entire law of a given polity, and if by
'systematic' is meant the express effort to present that |aw
as single body, in which all the parts are viewed as

interacting to forma whole."?

Al t hough little is known about
Gratian the man,* his use of the scholastic method of
di al ectics -- question-and-answer format, |eading to synthesis
of seem ng opposites -- remains a staple of |egal reasoning
even today. *

Gratian prem sed his analysis of marriage, as did
St. Augustine, on its procreative purpose. Those who couple
t oget her, not for procreative purposes, but nmerely for the
sati sfaction of lust are to be accounted not married persons

but fornicators.? Those who enploy the "poisons of sterility"

(sterilitatis venena) to frustrate the procreative purpose of

marriage are to be accounted as fornicators,? while those who

procure an abortion after the soul has infused into the unborn

22 See HAROLD J. BERMAN, LAW AND REVOLUTI ON: THE
FORMATI ON OF THE WESTERN LEGAL TRADI TI ON 143 (1983).

23 The npbst inportant treatment of the available
bi ographi cal data concerning Gratian is John T. Noonan, Jr.,
"Gratian Slept Here: The Changing ldentity of the Father of
the Systematic Study of Canon Law,"” 35 TRADI TI O 145 (1979).

24 See BERMAN, supra --, at 151-164; see also JAMES A
BRUNDAGE, MEDI EVAL ~CANON LAW 44-69 (1995) (summari zing
Gratian's nmethod and acconplishnments).

» See C. 32, q. 2, d.p.c. 1.

% C 32, g. 2, c. T. The phrase sterilitatis venena
occurs in the rubric.




child' s body are guilty of homicide.? Procreation was not an
absolute requirenment of married life: those unable to have or
bear children m ght nevertheless validly marry.?® But the
possibility of procreation was not to be frustrated by the
parties thensel ves.

Gratian, furthernore, interwove his theory of
marital fidelity and indissolubility into his theory of
marital consent. He began by considering whether it was
consent to a comopn way of life that made a marri age or sexua
rel ati ons between parties who have so consented.® He
concl uded, based on the weight of patristic authorities that
it was consent that made a marriage.

He did not, however, |eave the analysis there.
Sexual relations between married persons inparted to the union
a special firmess. A consummmated, ratified union anong
Christians, Gratian taught, m ght only be dissolved where it
coul d be shown that one or both of the parties were gravely
i npeded from consenting to the marriage or fromfulfilling the

1

ternms of that consent.® Parties who separated from one

2 C. 32, q. 2, c. 8.

2 C 32, gq. 2, d.p.c. 16.

2 See C. 27, q. 2, cc. 1-15.
% ¢ 27, q. 2, d.p.c. 15.

% See JAMES A. BRUNDAGE, LAW SEX, AND CHRI STI AN SOCI ETY
| N MEDI EVAL EUROPE, 242-245 (1987).

10



anot her m ght be able to nove to a new relationship only where
a conpetent ecclesiastical tribunal recognized that the old
marri age failed not because of any defect subsequent to the
exchange of consent, but where the consent itself was

i neffective.

This teaching becanme the common currency of the
canoni sts and theol ogi ans of the middl e ages.® The work of
Peter Lonmbard and Thomas Aqui nas m ght be taken as
representative. The principal reason for marriage, Peter
asserted, was the procreation of children.® It was to fulfill
His command to "increase and nultiply" that God first
instituted marriage, Peter taught.?®

The three goods of nmarriage, Peter continued,
enbraced procreation, fidelity, and sacramental unity.>*® The
good of fidelity, Peter asserted was sufficient to stand
agai nst all acts of infidelity.* One m ght not become

2 4.

33

On the relationship of law and theology in the mddle
ages, see Alain Boureau, "Droit et théologie au XIIl siécle,"”
47 ANNALES ESC 1113 (1992); and John van Engen, From Practi cal
Theol ogy to Divine Law. The Work and M nd of the Medieval
Canoni sts,” PROC. NI NTH I NT'L CONGRESS MEDI EVAL CANON LAW 873
(1997).

%  See PETER LOVBARD, SENTENTI ARUM LI BRI QUATTUOR (Paris,
1892), Bk. 1V, dist. 30, at 671.

% 1d.

% 1d., Bk. IV, dist. 31, at 672.
¥ 1d.

11



sexual ly involved with another followi ng marriage was the
unbreakabl e rule.*® And the good of sacramental unity, Peter
concl uded, prevented one fromremarri age even after canoni cal
separation, except in those cases where an annul ment had been
obt ai ned because of a failure of consent.?*

Thomas Aqui nas, for his part, recogni zed that
marri age was founded on the natural law. true, he conceded,
it was not natural in the sense that all God's creatures
married in order to have children, but marriage was a natura
inclination of the human species and was intended for the
procreation and education of children.* This education was to
consist of training in the virtues and should include | essons

1

from both nother and father.* This nmuch was the endownent --

"the treasure" -- that parents left their children.*

38 u

39 u

%0 See Summm theol ogi ae, Supplementum Q 41, art. 1,
resp. ("Primo, quantum ad principalem ejus finem qui est
bonum prolis. Non enim intendit natura solum generationem
prolis, sed etiam traductionem et pronotionem usque ad
perfectum statum homnis, in quantum hono est, qui est
virtutis status.”) ("First, as to [marriage's] principal end,
which is the good of children: nature intends not only the

procreation of children, but also their upbringing and their
training in the perfect state of man, which is the state of
virtue").

“ 1d. See also Summa_ Theol ogi ae, Supplementum Q. 49,
art. I, resp. 1.

2 1d., at resp. 1.
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Simlarly, Thomas argued, marri age al so enbraced the good of
fidelity: through the marriage vow, man and wonan pl aced
t hensel ves in the power of the other.* The keeping of the
marital vow, Thomas asserted, was not only a matter of
t heol ogi cal virtue, but a positive demand of justice.®*
Finally, Thomas concluded, marriage was indissoluble. ®* It
was, after all, a sacrament and a sign of Jesus Christ's own
union with the Church.

C. The Anglican Canon Lawyers of the
Early

Modern Peri od:

The Protestant Reformation chall enged sonme aspects
of the framework offered by the Augustinian goods of marri age.
John Wtte has shown that in sone respects the Lutheran and

Cal vinist reformers of the sixteenth century deepened the
Augusti ni an goods, by, for instance, connecting the

faithful ness demanded in nmarriage with the protection marri age
of fered fromsexual sins.* In other respects, however, these

Protestant reforners noved away from the Augustini an goods,

3 See Supplenentum Q 49, art. Il, resp. 3.

“ 1d., at resp. 2.
® 1d., at resp. 4.

4 1d.

7 See John Wtte, "The Goods and Goals of Marriage," 76
NOTRE DAME L. REV. 1019, 1046 (2001).

13



particularly on the subject of the indissolubility of the
marital union. Marriage, although a sanctified formof life
and a holy estate, was not to be counted anong the
sacranents.*® Hence, divorce with the possibility of
remarriage was permtted, at |east by the innocent spouse in
cases of "Adultery, desertion, or cruelty . a9

On the other hand, as perhaps befit a Church that
claimed to represent a via nedia between Catholicism and
Protestantism the structure of Anglican canon |aw, as
expounded by its principal teachers in the sixteenth through
ei ghteenth centuries, reflected the three cl assical
Augusti ni an goods, even though the English canonists sel dom
credited St. Augustine as their source. Thus Thomas Qught on
in an analysis of the marital inpedinents that drew deeply
from medi eval sources, noted that marriage was ordai ned both
for the avoidance of fornication and for the procreation of
children (d. 1740).°°

John Ayliffe (1676-1732) made specific mention of
the "threefold matrinonial Good" in the course of his analysis

of marriage.” Marriage, as Ayliffe defined it, "is a | awful

% 1d., at 1052,
9 1d.

50 See THOMAS OUGHTON, ORDO JUDI Cl ARIUS (London, 1738),
vol. |, at 286.

o1 See JOHN AYLI FFE, PARERGON JURI'S CANONI CI ANGLI CANI
(London, 1726) at 360.

14



coupling and joining together of Man and Woman in one

i ndi vidual State or Society of Life, during the Lifetinme of

n 52

one of the Parties. The "papists,” Ayliffe observed,
retained the three-fold good of "Fides [fidelity], Proles

[children], and Sacramentum ["sacranental unity"].>. Although

di stancing hinself fromthis fornmulation by attributing it to
the "papists,” the only criticismAyliffe offered involved the
Roman Church's practice of not allowing the clergy to marry. >
Ayliffe otherwi se maintained silence on the continued
vitality of the goods.

But even if Anglican theology no | onger retained

marriage as one of the sacranents, *°

and even though a witer
like Ayliffe put some distance between hinmself and the
Augusti ni an goods, the structure of Anglican marriage | aw was
fundamental |y shaped by the Augustinian goods. Thus, for

instance, adultery remained a crine punishable by the English

2 1d., at 359.
% 1d., at 360

 Id. ("For to forbear Marriage is not a necessary Means
to preserve Chastity, as we my l|learn from the lewd and
scandal ous Practices of the Romsh Clergy, who conmmt such
frequent Acts of Whoredom and Adultery . . . ." 1d)

®  See NORMAN DOE, THE LEGAL FRAMEWORK OF THE CHURCH OF
ENGAND: A CRITICAL STUDY IN A COVPARATI VE CONTEXT (1996)
("Theol ogically, holy matrinony is treated in the Church of
England not as a sacrament but as sacranmental in nature.”
Id., at 368). See also GARTH MOORE, AN | NTRODUCTION TO
ENGLI SH CANON LAW 82 (1967).

15



courts of common | aw or, where nmenbers of the clergy were
concerned, by the ecclesiastical courts.>
The retention of the Augustinian goods of marriage
as the basic framework for analyzing marriage i ssues was
especially evident in the treatment the | aw accorded divorce.
The nmedi eval canon | aw had recogni zed two types of
di vorce, a vinculo (which had the effect of dissolving the

marital bond), and a nensa et thoro (which renoved the

obligation of common life, but did not free the parties to
remarry). Divorce a vinculo was a practical consequence of

t he Augustini an good of sacramental unity. Only a flawin the
act of consent -- say, because one of the parties had been
forced into marriage, or was actually a different person than
alleged to be -- mght result in the dissolution of the bond

itself. But divorce a nensa et thoro on account of adultery,

or because one of the parties had fallen into heresy, or was
excessively cruel -- the three classical grounds of separation
-- did not carry with it the right of remarriage.®’

The Anglican canon | awers retained this basic

%6 See JOHN GODOLPHI N, REPORTORI UM CANONI CUM OR AN
ABRI DGEMENT OF THE ECCLESIASTICAL LAW OF TH'S REALM
CONSI STENT W TH THE TEMPORAL 469 (1687). Godol phin notes that
"By the Laws of WIIliam the Conqueror the Adulterer was to be
put to death."” 1d., at 470.

®" See CHARLES J. REID, JR., PONER OVER THE BODY, EQUALITY
IN THE FAMLY: RI GHTS AND DOMESTI C RELATIONS | N MEDI EVAL
CANON LAW 294- 302 (typescript, 2003).

16



distinction. Thus Richard Gey, witing in 1732, retained the
ori ginal nmedi eval | anguage when he expl ained the divorce |aw
then prevailing in Engl and:

"Q How many Kinds are there of Divorce?

"A: Two: Separation a Thoro & Mensa and

Separation a Vincul o.

"Q \Vhat is Separation a Thoro et Mensa?

"A. Separation from Bed and Board: And this is

in cases of Adultery, Cruelty, etc., in which
t he

Marri age, having been originally good, is not

di ssol ved;

"Q \What is Separation a Vincul 0?

"A.  That which annuls or dissolves the very
Bond

of Matrinony .

"Q \Vhat are the Effects of that original

Voi dance and Nul lity?

"A: The Wfe is barred of Dower, and the |Issue
is

illegitimte, and the Persons so divorced may

marry any ot hers; o8

Ri chard Burn, in his conmprehensive exposition of

58  See RICHARD GREY, A SYSTEM OF ENGLI SH ECCLESI ASTI CAL
LAW 146 (2d ed., 1732).

17



eccl esiastical |aw engaged in nuch the sane anal ysis, at
points repeating Grey nearly word-for-word.* Ednund G bson,
(1669-1748), librarian of Lanbeth Pal ace and, eventually,
Angl i can Bi shop of London, included in his conpilation of
canon | aw secul ar |l egislation of King Janmes | prohibiting
remarriage follow ng divorce and declaring violations of the
statute to be capital felonies.®

John Godol phin sought to reconcile |egislation of
this sort with the standard Protestant teaching -- conmon on
t he European Continent -- that innocent parties to marriages
broken apart by adultery were free to wed.® To be sure, St.
Matt hew s Gospel seemed to allow this interpretation,
Godol phin noted, but this nmust be bal anced by reference to the
texts of St. Luke and St. Mark and, npbst especially, St.

Paul's adnonition in First Corinthians that "a wife is bound

to her husband as long as he lives. But if her husband dies,

she is free to be married to whonever she w shes, provided

*  See RICHARD BURN, || ECCLESIASTICAL LAW 428-430 (2d
ed., 1757).
o0 See EDMUND G BSON, | CODEX JURIS ECCLESIASTICI
ANGLI CANI 508. As the statute as excerpted by G bson put it:
"That if any person or persons within his Mjesties Dom nions
of England and Wales, being married, or which hereafter shal

marry, do at any time . . . marry any other person or persons,
the former husband or wife being alive, that then every such
of fence shall be felony, and the person and persons so

of fending shall suffer death as in cases of felony
| d.

®. See GODOLPHIN, supra note --, at 493-499.
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that it be in the Lord."® Even though Godol phin conceded t hat
Protestant jurists of the Continent, |ike Hugo Grotius, took a
different view and endorsed the right of remarriage, at | east
for innocent parties, "the ancient Canons of the Church, and
the Constitutions of our English Reformation, have not thought

fit to permit such liberty . o8

Il. The Augustinian Goods in Anerican Case
Law:
A. Chancel |l or Kent and the Natural Law of

Marri age:

2 |d., at 498. Cf. 1 Corinthians 7:39.

% 1d. Gey noted that in exceptional cases Parlianment
m ght by special act grant divorce with the right to remarry:
"Q May not the innocent Party, in case of
Adul tery, marry again?

“"A: No: by the Doctrine of the Canon Law, and
the antient Constitutions of the English Church,
grounded upon two remarkable Texts of Scripture,
Mark X. 11, and 1 Cor. vii 11. But because our
Saviour in another Place prohibiting Divorces

and

new Marriages thereon, specially excepts the
Case

of Fornication, it seens unreasonable that the

| nnocent should suffer for the Crime of another;

and upon this Principle several Acts of

Par | i ament, for the Divorce of parti cul ar
Per sons

in the Case of Adultery, have expressly all owed
a

Liberty to the innocent Person of marrying
again. "

19



Chancel | or Janes Kent (1763-1847), anong the early
| eaders of the New York bench and bar, was extraordinarily
influential in the shaping of Anerican |law. ®® He was also a
bel i eving Christian who understood Christian principles as the
bedrock upon which the | aw of the new Anerican nation was
founded. In a decision issued in 1811, Kent upheld a
bl aspheny conviction even in the absence of a New York
statute, reasoning that the people of New York "profess the

n 65

general doctrines of Christianity. "What ever strikes at the

root of Christianity,"” Kent asserted, "tends manifestly to the

di ssol ution of civil governnent."®®

An ardent defender of the natural |aw, Kent was
known to approach |egal issues with a keen appreciation of the
unwritten natural |aw inscribed on the hearts of all persons.?

In his Commentaries, witten following his retirement from

t he bench, during his teaching days at Col unmbia University,

Kent described the transcendent significance of the marital

6  See Charles J. Reid, Jr., "James Kent," in AMERI CAN
CONSERVATI SMm AN ENCYCLOPEDI A (Bruce P. Fr ohnen, ed.
forthcom ng, 2003).

65

See Wghtman v. Wghtman, 8 Johns. Rep. 290 (1811).
% 1d.

67

An exanple of Kent's natural-law based reasoning is
found in Gardner v. Trustees of the Village of Newbergh 2
Johns. Rep. 162 (1816), in which Kent awarded conpensation for
the taking of commercial property even in the absence of an
em nent domain statute allowmng for the paynment of such an
awar d.

20



rel ati onshi p:
"The primary and nost inportant of the donestic
relations, is that of husband and wife. It has

its foundation in nature, and is the only

| awf ul

relation by which Providence has permtted the

conti nuance of the human race. |In every age,
it

has had a propitious influence on the noral

i nprovenent and happi ness of mankind. It is
one

of the chief foundations of social order. W
my

justly place to the credit of marriage, a great

share of the blessings which flow from
refi nement

of manners, the education of children, the
sense

of justice, and the cultivation of the I|iberal
n 68

arts.

In Wghtman v. W ght man, Kent was afforded the

opportunity to apply his understanding of the natural lawto a

guestion of marriage | aw because, as Kent observed, the New

8 See JAMES KENT, 2 COMMENTARI ES ON AMERI CAN LAW 74 (3d
ed., 1838).
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York |l aw of his day, unlike probably any other jurisdiction
"in the Christian world,"® "[had] no statute regul ating
marriage, or prescribing the solemities of it, or defining
t he forbi dden degrees."™

The issue in Wghtmn was whet her the petitioner,
who persuasively alleged that she was tenporarily insane at
the time of her marriage, was capable of exchanging valid

consent. ?

Kent took notice of what he considered the peculiar
situation of Anerican jurisprudence: although there were no
eccl esiastical courts in the new nation, Anmerican courts were
nevert hel ess charged with enforcing the natural duties of the
marital relationship. As Kent put it: "Are the principles of
natural |aw, and of Christian duty, to be |left unheeded, and
i noperative, because we have no eccl esiastical Courts
recogni zed by law, as specially charged with the cogni zance of
such matters?" ™

Kent was not inclined to | eave the natural |law a
dead letter, unenforceable by the courts. He proposed to

define the natural law as it pertained to the case before him

"[B]y the law of nature |I understand those fit and just rules

®® See W ghtnman, supra note --, at 347.

0 d.

T 1d., at 343.-344.

2 1d., at 345,
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of conduct which the Creator has prescribed to nman, as from
t he deductions of right reason, though they may be nore
preci sely known, and nore explicitly declared by divine
revel ation."™

Kent inmputed to Chancery Court the power to decide
matters of matrinmonial [aw, even in the absence of clear
statutory authorization.™ Kent was confortable in relying
upon the natural |aw because he did not see it as sone
arbitrary and subjective body of noral norns, but as a body of

principles exenplified to a considerable degree in the canon

and the common | aw and therefore generally knowable.” "If it

? 1d., at 348.
“od.

® 1d., at 347. This overt commitment to the principles
of the canon |law remained a feature of New York jurisprudence.
In a case involving an allegation of fermale inpotence, the
Chancery Court of New York acknow edged the relationship of
New York donestic relations law with English ecclesiastical
law in order to require the provision of sone evidence of
i npotence beyond the declarations of the parties. The Court
expl ai ned the canonistic roots of this doctrine:
"The Revised Statutes have authorized a proceeding

of

this kind at the suit of the injured party, against
t he

party whose incapacity it alleged. But it is
expressly

declared that no sentence of nullity shall be

pronounced
solely on the confessions or declarations of the

parties;

and the court is in all cases to require other

sati sfactory evidence of the existence of the facts
on

which the allegation of nullity is founded. Thi s
| ast
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were ot herw se, there would be a nost depl orabl e and

di stressing inperfection in the administration of justice."’
Kent relied upon these principles in order to rule

t hat capacity to contract was a requirenmnent of valid

marriage.’” Kent took the opportunity to consider the broader

application of the natural |law to questions of matrinony.

St eppi ng outside the scope of the question directly presented,

Kent further considered and rejected the possibility that

i ncestuous rel ationshi ps m ght ever be recogni zed by New York:

“Prohi bitions of the natural |aw are of

absol ut e,

provi sion was absolutely necessary to guard agai nst
fraud

and collusion in such cases, and is stricly in
accor dance

with the requirenments of the ecclesiastical or canon

| aw. " See Devanbagh v. Devanbagh, 5 Paige Ch. 554

(1836)
(page reference to be supplied).

The Davenbagh Court subsequently added: "When the
| egi slature conferred this branch of its jurisdiction upon the
Court of Chancery, it was not intended to adopt a different
principle from that which had theretofore existed in England,
and indeed in all Christian countries . . . ." 1d., at --.

The idea that canon law provided a franmework for
anal yzing marriage cases remained alive even in the latter
ni neteenth century. The Nevada Suprene Court wote in 1882:
"The law of marriage and divorce, as adnmnistered by the
ecclesiastical courts, is a part of thecommon law of this
country, except as it has been altered by statute.”™ See Wiest
v. Wiest, 17 Nev. 217, 20 P. 886, 887 (1882).

® See KENT, 2 COWMENTARIES, supra at 347.
T 1d., at 344,
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uni form and universal obligation. They becone
rules of the common |aw, which is founded in
t he
common reason and acknow edged duty of mankind,
sanctioned by i menorial usage, and, as such
clearly binding.""®
Natural | aw was thus binding al ways and everywhere.
Even in the absence of positive statutory enactnment, marriage
m ght thus be recognized and given force by the judiciary
since its basic nornms, its structure, and its fundanmental
goods and goals, were inscribed on the hearts of all persons
of good wi Il and knowabl e through reason.
B. The Procreative Purpose of Marriage:
When it cane to giving specific content to the
natural |aw of marriage, nineteenth-century Anerican
comment ators and courts tended to | ook to the Augustinian
goods of marriage, which had becone, through the nmedium of the

English ecclesiastical witers, the conmon deposit of | egal

® 1d., at 250. Chancellor Kent was far from alone in
ascribing a natural-law origin and content to marriage. Thus
t he Vernont Suprene Court wrote in 1829: "To marry is one of

the natural rights of human nature, instituted in a state of
i nnocence for the protection thereof; and was ordained by the
great Lawgiver of the universe, and not to be prohibited by
man." See Overseers of the Poor for the Town of Newberry v.

Overseers of the Poor for the Town of Brunswick, 2 Vit. 151,
158 (1829).
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teaching. Echoing the Augustinian analysis, as nedi ated
t hrough the Anglican canon | aw, Joel Bishop, one of the nost

i mportant treatise witers of the nineteenth century, "

decl ar ed:
""As the first cause and reason of matrinony,"
says Ayliffe, 'ought to be the design of having
an
of fspring, so the second ought to be the
avoi di ng
of fornication.' These two, observes Dr.
Lushi ngton, the |aw recognizes as its
"principal
ends;' nanmely, 'a |awful indul gence of the
passions to prevent |icentiousness and the
procreation of children, according to the
evi dent

desi gn of Divine Providence.'"®

The procreative purpose of marriage was al so a
steady feature of nineteenth-century case |law. The
Pennsyl vani a Suprenme Court, in 1847, decl ared:

"The great end of matrinony is not the confort

 On Bishop's inportance, see Stephen A. Siegel, "Joel
Bi shop's Orthodoxy," 13 LAW & HI ST. REV. 222 (1995).

80 See JOEL BISHOP, 1 NEW COWMMVENTARIES ON MARRI AGE,
DI VORCE, AND SEPARATION 326 (quoting John Ayliffe, Parergon
360; and Deane v. Aveling, 1 Rob. Ec. 279, 298) (1891).
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and

conveni ence of the imedi ate parties, though

t hese

are necessarily enmbarked in it; but the

procreation of a progeny having a | egal

title to

mai nt enance by the father; . . . [ T] he
par anmount

pur pose of the marriage [is] the procreation
and

protection of legitimate children, the
institution

of famlies, and the creation of natural
relations

anong manki nd; from which proceed all the

civilization, virtue, and happi ness to be found

the world."®

One finds this principle being asserted again in

1862, by the Suprenme Judicial Court of Massachusetts. That
Court was confronted with a difficult problemof fraud: a
husband | earned following the marriage cerenony that his wfe

had become pregnant by another man shortly before the

81 See Matchin v. Matchin, 6 Pa. 332, 337 (1847).
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marriage.® The Court ruled the marriage invalid because the
wife, at the tine consent was exchanged, was unable to fulfill
t he nost inportant purpose of the marital relationship:

"[O ne of the |eading and nost inportant

obj ects
of the institution of marriage under our | aws
IS
t he procreation of children, who shall with
certainty be known by their parents as the pure
of fspring of their union. A husband has a
ri ght
to require that his wife shall not bear to his
bed
aliens to his blood and |lineage. This is
i nplied

in the very nature of the contract of
marriage. " ®
The M ssouri Suprenme Court, confronting a
conplicated question of marriage and dower involving a white
man who had nmarried a Native American woman in his youth and

subsequently married a white woman, reasoned:

"[When there is a cohabitation, by consent, for

82

See Reynolds v. Reynolds, 85 Mass. 605 (1862).

8 1d., at 610.
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an indefinite period of time, for the

procreation and bringing up of children, that, in
a state of nature, would be a marriage; and in

t he absence of all civil and religious
institutions, may safely be presumed to be, as it
is ternmed by sone witers, "a marriage in the sight
of God.'"®

C. Marital Fidelity:

Fidelity, St. Augustine's second great good of
marri age, was al so recogni zed and given |ife by the Anmerican
courts. The Vernont Suprenme Court, acknow edging the
i nportance of fidelity, denounced as a violation of "the
muni ci pal law' and "the noral or divine |aw' the crinme of
adul tery, whether committed by the married person hinself or
hersel f, or that party's unmarried partner.® Adultery, the
Court observed, anounted to "filthiness and crimnality" and
shoul d not be tolerated.® A concurring opinion in a Georgia
Suprene Court case explained that statutes against adultery
and seduction had as their purpose the protection of "the
sacred prom se of marriage -- the prom se to becone one -- the

prom se of taking the vow of |ove and fidelity and protection

8  See Johnson v. Johnson's Administrator, 30 M. 72, 85-
86 (1860) (quoting Selford on Marriage and Divorce).

8 See Shattuck v. Hammond, 46 Vt. 466, 470 (1874).
8 1d.
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for life . .87

Courts also called attention to statutory enactnents
that required fidelity as an elenent of marriage. The
California Supreme Court noted that the obligations of

marri age, assunmed by all who undertake that contract, included

1 n 88

mut ual respect, fidelity, and support. Citing statutory
authority, an Ohio Court declared: "Husband and wi fe contract
towar ds each other obligations of nmutual respect, fidelity,

and support."®

The Loui si ana Supreme Court repeated argunent
of counsel in asserting that "' The conclusion to be derived
from consideration of the different articles of the code
appears to be an unavoi dable one. Mitual fidelity, support
and assistance are enjoined . . . upon the husband and wi fe.
Their relations, each to the other, presuppose as mnuch.'"%

A pre-Civil War Onhio case stressed the relationship
between fidelity and free consent: because marri age demanded
fidelity, consent had to be the result of "the utnost freedom

of choice, and between persons of matured judgnent and

8 See Wwod v. State of Georgia, 48 Ga. 192, 295 (1873)
(Trippe, J., concurring).

8 See Livingston v. Superior Court of Los Angel es County,
117 Cal. 633, 635, 49 P. 836, 837 (1897) (quoting California
Civil Code sec. 155).

8 See MIler v. Mller, 1 Chio. Dec. 264, 264 (Ct. Common
Pl eas, 1894).

% See Zerega v. Percival, 46 La. Ann. 590. 615, 15 So.
476, 484 (1894).
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di scretion. "%

An 1882 deci sion of the Wsconsin Suprenme Court
stressed that marriage required of the husband "his allegiance
and fidelity to his wife [and] an obligation of support
o2

The right to marital faithful ness, the Massachusetts
Suprenme Judicial Court asserted, was a primry expectation of
the parties. Speaking specifically of the wife, the Court
held: "There is no nore inportant right of the wife than
that, which secures to her in the marriage relation the
conpani onshi p of her husband and the protection of his honme."%
The M ssissippi Suprene Court determ ned that a father whose
adultery led to the breakup of his marriage coul d not
t hereafter obtain |egal custody of his child.® "[T]he father
shoul d not be permtted, when his own violation of duty had
produced a dissolution of the marriage tie, to deprive the
not her of her child to which she was entitled by fidelity to

the marriage vow. "%

% See Shafher v. State of OChio, 20 Chio 1, 6 (1851).

92 See Cook v. Cook, 56 Ws. 195, 216 (1882). The
Pennsyl vania Supreme Court had said nmuch the sane: “A man
owes to his wife affection, fidelity, and protection.” See

Ri chards v. Richards 1 G ant 389, 392 (Pa., 1857).

%  See Magrath v. Magrath, 103 Mss. 570, 579 (1870).
Magrath was concerned, strictly speaking, not with infidelity,
but with spousal abandonnent.

% See Cocke v. Hannum 39 Mss. 423 (1860).

% 1d., at 439.
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The Kansas Suprenme Court stressed the relationship
of marital fidelity to marital stability and the |arger soci al
goods thereby served:

"Every one is fully aware that the happi ness of
the donmestic circle, the preservation of the
concord and confidence that should exist between
husband and wi fe, depends largely, if not
absolutely, on the maintenance of nutual
confidence of the parties in the chastity and
fidelity of each other. . . . The nora
progress
of the race, the purity of society, depends
absolutely on honme influences and
surroundi ngs. "%

The Tennessee Suprene Court simlarly spoke for the
unconsci ous Augustinianism of the age when it wrote:

"The marriage contract is peculiar, and in many

respects different fromall others. It is for

life, and the parties have no power, by nutual

consent, to dissolve it. The nonment it is

sol emi zed, society, for the w sest reasons, is

interested in the fidelity with which it shal
be

% See Masterman v. Masterman, 58 Kan. 748, 755-756, 51 P
277, 280 (1897).
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observed; and it cannot be annulled, w thout the

consent of the tribunals of the country,
specially

clothed with such power."?

D. Marital Permanence:
As the Tennessee Supreme Court intimated, the good

of fidelity was closely connected with the idea of marital
per manence. The Anerican commentators and courts enphatically
rejected the Augustinian idea, crystallized and given juridic
definition by the nedieval canonists and theol ogi ans, that
marri age was a sacranment -- a sign and synbol of God's
enduring love. As the Pennsylvania Suprene Court put it, "The
absurdity of the dogma, that marriage is a sacranment, and

di ssol uble only by the head of the church, instead of a

political status subject to the power of the state, is

mani f est . " %8

97

See Caneron v. Caneron, 42 Tenn. 375, 376-377 (1865).

% See Matchin, supra note --, at 12. Accord, Town of
Londonderry v. Town of Chester, 2 N.H 268, 278 (1820) ("It iIs
one of the corruptions of popery, that nmarriage itself is a
‘sacranment;'. . . ." 1d.). The Alabama Supreme Court, on the
ot her hand, decl ared:

“"Marriage is a divine institution, and, although in

some

respects it may partake of the nature and character
of

ordinary contracts, it has, wth few exceptions,
al ways

considered as standing upon higher and  holier
grounds

t han any secul ar contracts. By a large portion of

33



But while nmarriage was not sacranental, in any
juridic sense, nineteenth-century |egal authorities
nevert hel ess enphasi zed the inportance of marital permanence.

Chancel |l or Kent, in the course of review ng the experiences
of the ancient world and of nodern Europe, asserted: "[T]he

stronger authority, and the better policy, are in favour of

n 99

the stability of the marriage union. The Roman practice of

i beral divorce, Kent concluded, was "injurious and

n 100

shamef ul . The Roman "facility of separation tended to

destroy all mutual confidence and to inflame every trifling

n 101

di spute. This divorce nmentality prevailed "until it was

finally subdued by the influence of Christianity."'

the Christian world it is believed, and held, to be a

sacrament, and is reverenced and treated as such.
o Bl essed Savior says, 'a man shall |eave his father
and not her and cleave to his wife, and the twain shal
°e one flesh.'" See Canpbell's Adm nistrator and Heirs
V.

Gullatt, 43 Ala. 57, 67 (1869).

It is, of course, the abandonnent of this sense of
transcendent inportance to the marital relationship that is at
the heart of the nobdern crisis.

% See KENT, COMMENTARIES, supra --, vol. Il, 101.
100 |d
01 1d., at 102.

102 I d
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Kent favored the restrictive approach to divorce,
and was grateful that Anmerican states tended to share his
reluctance. In several states, Kent observed, "no divorce is
granted, but by a special act of the |egislature, according to

“108 At the time of his witing, Kent

the English practice.
agreeably noted, "there is no instance . . . since the

revol ution, of a divorce of any kind, either by the sentence
of a court of justice, or by act of the legislature."' On
the other hand, there were also states and territories that
conferred jurisdiction over divorce to the courts, but even in
t hese instances the grounds of absolute divorce, with right of

remarriage, were generally linmted to adultery.!® And where

one attenpted to marry while bound to another he or she broke

t he | aw
“"No person can marry while the former husband or
wife is living. Such second marriage is, by the
conmmon | aw, absolutely null and void, and it is
probably an indictable offence in nost, if not
al |

of the states in the union. "

3 1d., at 104. On the English practice, see Gey's
di scussi on, supra note --.

14 1d., at 104.
195 1d., at 104-105.
% 1d., at 79.
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Witing near the close of the nineteenth century,
Joel Bishop was nmore explicit in his reasons why parties to a
marri age should be denied the freedomto dissolve their

unions. Marriage, Bishop argued, served the greatest social

goods:
“Marriage, being the source of popul ation, of
education, of donmestic felicity, -- being the
al |
in all w thout which the State could not exist,
-- it is the very highest public interest.
Prinma

facie, therefore, each particular marriage is
beneficial to the public; each divorce,
prej udi ci al . "

Bi shop conti nued by connecting these great public
goods to the religious foundations of society and to its
deepest ideal s:

"Evils nunmberl ess, extending to the
denoral i zati on

of society itself, would follow the abandonment
of

marriage as a pernmanent status, and permtting

it

107 gSee BI SHOP, NEW COMMENTARI ES ON MARRI AGE, DI VORCE, AND
SEPARATI ON, supr --, at 16.
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and

t he

life

t he

no

to

to be the subject of experinmental and tenporary
arrangenents and fleeting partnerships. Wsely,
therefore, the law holds it to be a union for
life. It is so also in reason, in the common
sentiments of mankind, and in the teachings of
religion. No married partner should desert the
other, commt adultery, beat or otherw se abuse
the other, or forbear to do all that is possible

for the sustenance and happi ness of the other

of the entire famly. Figuratively speaking,

two should wal k hand in hand up the steeps of

and down its declivities and green sl opes, then

| ay thensel ves together for the final sleep at

foot of the hill. Consequently there should be

di vorces, no divorce courts, no books on the | aw

of divorce. In Utopia, it will be so; it ought

be so in our own country. "8

108
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"But," Bishop went on, it is not always possible
that married partners remain together all their days.' He
expressed concern that a too dogmatic and religi ous approach
to divorce, forbidding divorce of every type in the nane of
the marital ideal, would end badly.'® He rejected explicitly
the Catholic position that marriage was "indissoluble, or only

n 111

to be dissolved by the Pope. Bi shop argued, in contrast,

that the state should be enpowered to decree divorce with the

ri ght of remarriage where one of the parties failed to perform

2

the essential obligations of the marital contract.'? But even

where the right to divorce was granted, Bishop concluded, it
shoul d not be exercised to the detrinment of society. "These
princi ples should not be carried to the extent of inpairing

n 113

the stability of the marriage relation. As support for

109 I d

110

Id., at 17.
o 1d., at 18.
1 d.

112 , at 19. Bishop wote: "Mtrinmony is a natural
right, to be forfeited, only by some wongful act. Therefore
the government should permt every suitable person to be the
husband and wi fe of another, who wll substantially perform

the duties of the marital relation; and when it is in good
faith entered into, and one of the parties without the other's
fault, so far fails in those duties as practically to
frustrate its ends, the government should provide sonme neans
whereby, the failure being established and shown to be
per manent, the innocent party may be freed fromthe nmere | egal
bond of what has in fact ceased to be marriage . . . ." |d.

13 1d., at 20.
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this proposition, Bishop quoted Chancellor Kent.*
Ni net eent h-century case | aw endorsed these views.
The Kentucky Supreme Court declared in 1841:
“"Marriage, being nore fundanmental and inportant
t han any of the social relations, is controlled,
as to its obligations, by a peculiar policy
deemed
essential to the permanent welfare of the whole
social community. Being a contract for life,
i ndi ssol ubl e by the consent of the parties
nerely,
it should not be dissolved by the sovereign wll
for any other causes than such as are subversive
of its essential ends or inconsistent with the
general welfare. And it is certainly inportant
to
the general stability and harnmony of that
relation, that the parties should know, that,
havi ng taken each other with all their
infirmties, and vowed reciprocal fidelity and
forbearance for life, it is their interest, as
well as their duty, to 'bear and forbear' as far

as the resources of |ove, phil osophy, and

114 I d
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religion
can enable them "®

Twenty-one years later, the Supreme Judicial Court
of Massachusetts wote: "The law, in the exercise of a w se
and sound policy, seeks to render the contract of marriage,
when once executed, as far as possible indissoluble. The
great object of marriage in a civilized and Christian
community is to secure the existence and permanence of the
family relation, and to insure the legitimcy of offspring."®
The W sconsin Suprene Court echoed these remarks in 1881,/
as did New York Superior Court in 1895, '8

In a biganmy prosecution in 1899, the Nebraska
Suprenme Court rul ed agai nst defendant's attenpt to assert his
good faith as a defense: "Public policy forbids that the
per manence of the marriage relation should depend on anyt hing
so precarious and elusive as the nmental state of one of the

n 119

parties. The Suprene Court of Louisiana wote in 1900:

115 See Logan v. Logan, 41 Ky. 142, 146 (1841).

116 See Reynolds v. Reynolds, 85 Mass. (3 Allen) 605, 607
(1862).

17 See Varney v. Varney, 52 Ws. 120, 124, 8 N. W 739,
741 (1881).

118 gee Fisk v. Fisk, 12 Msc. 466, 467, 34 N.Y.S. 33, 33
(1895).

119 See Reynolds v. State of Nebraska, 58 Neb. 49, 51, 78
N.W 483, 484 (1899).
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"Legislation | ooks to the pernmanence of marriage. It is to
the best interest of society that it should be nade permanent
as far as possible."

In a debate that calls to mind, to a reader famliar
with the nmedi eval sources, old argunments over whether infidels

mght truly marry, %

ni net eent h-century courts debated whet her
the Native Anmerican peoples possessed valid marriage. This
debate turned in substantial degree on the perceived

per manence or inpermnence of Indian marriage. |In Roche v.

Washi ngton, the Indiana Suprene Court confronted the question

whet her marri age anong the Mam tribe was valid where, the
court stated, custom and practice allowed couples to separate
"by consent."'?

The Court felt conpelled to consult the "jus
gentiunt -- the "law of peoples" -- to determ ne the meaning
of marriage:

"What, then, constitutes the thing called a

marriage? what is it in the eye of the jus

gentiun? It is the union of one man and one

120 Hugh of St. Victor, a prominent twelfth-century witer
on marriage, proposed that non-Christians as well as
Christians mght truly marry provided they take one another
for purposes of procreation, keep faith with one another, |ove
each ot her as conpanions, and provide for their mutual needs.

See HUGH OF ST. VICTOR, DE SACRAMENTI S FI DEI CHRI STI ANAE, 176
PATROLOG A LATI NA 505, 505.

121

See Roche v. Washington, 19 Ind. 53, 55 (1862).
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woman, 'so long as they both shall live,' to the
exclusion of all others, by an obligation which,
during that tinme, the parties can not, of their
own volition and act, dissolve, but which can be
di ssolved only by the authority of the State.
Not hi ng short of this is a marriage. "

Ot her courts were nore willing to extend | egal
recognition to the matrinonial relations of Native Anerican
peopl es. Thus the ante-bellum Al abama Supreme Court uphel d
Choctaw marri age where the tribe was "governed by their own
chiefs and | aws, "' while the Tennessee Suprenme Court reached
a simlar conclusion with respect to the Cherokee nation. '
These two decisions, relying on positivist, not natural -1 aw
anal ysis, prem sed their holdings on the | aw maki ng authority
vested in tribal government. A quarter-century |ater,
however, the North Carolina Supreme Court reached a different
conclusion with respect to the Cherokee people: because "the
tribe had professed Christianity [before the marriage in

guestion],"” and because "nost of the marriages had been

sol emmi zed by a Justice of the Peace,"” permanence was to be

22 1d., at 57.

122 See Wall v. WIllianmson, 8 Ala. 48 (1845) [COWETE CI TE
TO BE SUPPLI EDJ .

124

See Morgan v. M CGhee, 24 Tenn. (5 Hum ) 13 (1844).
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i mputed as an el ement of Cherokee marriage. '®

Harsh in their application of "white man's |aw' to
Nati ve peopl es, echoing, all unconsciously, the commentaries
of twelfth-century witers like Hugh of St. Victor on the
marital rights of unbelievers, these decisions neverthel ess
serve as evidence of the commtnent of American courts to
per manence as an essential element of marriage. To be sure,
sone courts were nore reluctant than others in endorsing a
strict notion of marital permanence, **® but ideas of no-fault
or free divorce were very far fromthe nineteenth-century
judicial mnd. Permanence, |ike procreation, like fidelity,
was to be ranked anong the essential elenents of matrinoni al
uni on.

The nineteenth-century | awers and judges did not
cite St. Augustine. They did not borrow directly fromhis
treatise on the goods of marriage. Rather, it is clear, they
operated within a nental universe defined by the paraneters
first laid down by St. Augustine and el aborated upon and

systemati zed by generations of nedieval and early nodern

125 See State v. Ta-Cha-Na-Tah, 64 N.C. 614, 616 (1870).

126

See, for exanple, Bauman v. Bauman, 18 Ark. 320
(1857), which notes that the distinction between divorce a
nensa et thoro and divorce a vinculo had largely |ost
significance in Arkansas, and which recommends that the right
of remarriage be freely granted to innocent parties "'in cases
of adultery, malicious desertion, |ong absence, or capital
enmties . . . .'" Id., at 325 (quoting a report of
eccl esiastics made at the time of King Edward VI of Engl and).
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| awyers. Conpelled by the absence of specialized
ecclesiastical tribunals to entrust marriage to the protection
of the state, these witers neverthel ess saw nmarri age as

sonet hing that was not nerely state-created. |Its essenti al

el ements -- procreation, fidelity, permanence -- were part of
a natural ordering of society. Too great departure fromthese
norms, it was believed, could | ead to cal am tous soci al

consequences.

I1'l. The Augustinian Goods of Marriage and
t he Sane- Sex Deci sions:
In 1971, the M nnesota Supreme Court, in Baker v.

Nel son, confronted the issue of sane-sex marriage. Two
“"[pletitioners, Richard John Baker and Janes M chael
McConnel |, both adult nale persons, made application” for a
marriage license fromthe duly constituted authorities and
were denied "on the sole ground that the petitioners were of

t he sane sex."?

The petitioners sought to have the licensing
statute declared unconstitutional as a violation of the equal
protection and due process cl auses.'®

The Court answered by | ooking to the Augustinian

goods of marriage -- specifically, the good of procreation, as

127" gee Baker v. Nelson, 291 Mnn. 310, 311, 191 N.W 185,
185 (1971).

126 1d., 291 Mnn. at 312, 191 N.W 2d at 186.
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recogni zed by the jurisprudence of the United States Suprene

Court

and

as

"The institution of marriage as a union of man

woman, uni quely involving the procreation and

rearing of children within a famly, is as old

t he book of Genesis. Ski nner v. Okl ahoma ex

Wl liamson, 316 U S. 535, 541, 62 S.Ct. 1110,

1113, 86 L.Ed. 1655, 1660 (1942), which

i nval i dat ed Okl ahoma' s Habi tual Crim nal
Sterilization Act on equal protection grounds,
stated in part: 'Marriage and procreation are
fundamental to the very exi stence and survival
of the race.' This historic institution
mani festly is nore deeply founded than the
asserted contenporary concept of marriage and
social interests for which petitioners

n 129

cont end.

Three years later, in 1974, the Washi ngton Court of

Appeal s confronted the issue of sanme-sex marriage and

responded, as had Baker v. Nelson, with an invocation of the

129 I d
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good of procreation:
“In the instant case, it is apparent that the
state's refusal to grant a license allow ng the

appellants to marry one another is not based

upon
appel l ants' status as males, but rather it is
based upon the state's recognition that our
society as a whole views nmarriage as the
appropriate and desirable forum for procreation
and the rearing of children. This is true even
t hough married couples are not required to
beconme
parents and even though sonme couples are
i ncapabl e
of becom ng parents and even though not al
coupl es who produce children are married. These,
however, are exceptional situations. The fact
remains that marriage exists as a
protected | egal institution primarily because
of societal values associated with the
propagation of the human race. " 3°

But as we know, at the sane tine Baker v. Nelson and

Singer v. Hara were decided the relationship of marriage to

139 See Singer v. Hara, 11 Wash. App. 247, 259, 522 P. 2d
1187, 1195 (1974).
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the traditional goods ascribed to it by St. Augustine, by the
medi eval Catholic and the early nmodern Anglican canon | awers,
by the American common | awyers of the nineteenth century, was
under serious assault. Procreation was in the process of
bei ng di sconnected from marri age; adultery ceased to be an
enf orceabl e of fense; divorce cane to be nmuch nore freely
granted, especially on no-fault grounds. Marriage, it was
observed, had gone from being the highest sort of contract,
one in which the whole of society had an interest in

mai ntai ning, to being of |esser status than any other
contract, since it was term nable at the will of either

party. !

Today, of course, who could even contenplate a
return to prosecution for adultery, or to the restrictive
di vorce |l aws that prevailed at the time of Kent or Bishop?
| ndeed, a persuasive argunent can be nade that the relaxation
especially of the divorce | aws has had sone beneficient social
consequences, allow ng parties to depart from abusive
rel ati onshi ps that were destructive to the parties but that
did not fit the standard grounds of divorce.

But our concern today is not with tracing these
devel opnents, which would be a | ong and arduous undert aki ng.

It would also ultimately be a distraction from our central

thesis. Rather, we are concerned with identifying the

131 See John T. Noonan, Jr., "The Famly and the Supreme
Court," 23 CATH. U. L. REV. 255, 265, 273-274 (1973).
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alternative marital theory proposed by the Hawaii and Vernont
Suprene Courts.

A nineteenth-century witer |ike Chancell or Kent
commenced his analysis of marriage with the structure and
demands of the natural law firmly in mnd. Neither
| egislators nor courts had the right or power to "nake" the
| aw of marriage. Rather, it was their solem duty to
recogni ze and give legal force to a pattern already |laid down

in the natural order. ®

This pattern, as outlined above,
enbraced t he Augustinian goods of procreation, fidelity, and
unity.

When one turns to the Hawaii Supreme Court's

deci sion in Baehr v. Lewin, on the other hand, one finds a

court that has arrogated to the state the full authority over
determ ning what constitutes a marriage.™ "The power to
regulate marriage is a sovereign function reserved exclusively
to the respective states," the Baehr Court declared. ' "By
its very nature, the power to regulate the marriage relation

i ncludes the power to determ ne the requisites of a valid
marriage contract and to control the qualifications of the

contracting parties, the fornms and procedures necessary to

132 See supra notes --, and acconpanying text.

133

See Baehr v. Lewin, 852 P. 2d 44 (1993).

13 1d., at 58.
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sol etmi ze the marriage, the duties and obligations it creates,
its effect upon property and other rights, and the grounds for
marital dissolution."'

The Baehr Court acknow edged contrary authority to
its totalistic claims on behalf of the state's control of the

marital relationship. It quoted Jones v. Hallahan's

pronouncenent that "' Marriage was a custom | ong before the
state comenced to issue |icenses for that purpose.
[Marriage has al ways been considered as a union of a nman and
a woman. . . .'"'° Baehr, however, never addressed the
inplications of this insight, preferring rather to see in the
Jones case a failure to address the equal protection issue
supposedly inherent in this understanding of marriage.*® It

noted al so the Washi ngton Court of Appeals' denial of a

marriage |icense to a same-sex couple in Singer v. Hara.*®

The Singer Court had witten regarding the sane-sex appellants
that they ""were not denied a nmarriage |license because of
their sex; rather, they were denied a marriage |icense because
rn 139

of the nature of marriage itself.

135 I d

1% 1d., at 61 (quoting Jones v. Hallahan, 501 S.W 2d
588, 589 (1973).
I d

137

1% |d., at 63 (citing Singer v. Hara, 11 Wash. App. 247,
522 P. 2d 1187, review denied 84 Wash. 2d 1008 (1974).

139 1d., at 63 (quoting Singer, 522 P. 2d at 1196).
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The Baehr Court's response to these invocations of a
natural order to the marital relationship was to exalt the
power of the state: "marriage is a state-conferred |ega
status, the existence of which gives rise to rights and
benefits reserved exclusively to that relationship."* No
room for Chancellor Kent or Joel Bishop in the face of this
decl aration of state power. The Singer Court's reasoning was
specifically denounced as "tortured and concl usory
sophi stry. "

Gone fromthis understanding of marriage is any
notion of teleology. There is no sense that nmarriage exists
to serve particular purposes or that it is intended to fulfill
certain goods. This failure to appreciate that marri age ni ght
serve sone positive social good enmerges full-blown in the
court's definition of marriage. The Baehr Court wote: "This
court construes marriage as 'a partnership to which both
parties bring their financial resources as well as their

i ndi vi dual energies and efforts.' "

Absent fromthis definition is any notion of

procreation, or the fidelity or loyalty owed by one partner to

the other, or the partnership for life that the parties are

140 I

¥ 1d., at 63.

142

483, 836

, at 58 (quoting Gussin v. Gussin, 73 Haw. 470,
2d 484, 491 (1992).

1d.
P,
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expected to share. The definition the court proposes is
virtually indistinguishable fromthe definition one m ght
accord a business partnership between two persons. Elimnate
the word "both" and it m ght include a conmttee charged with
pl anning a Fourth of July celebration, or a school board
setting its budget. But this "state-conferred

status,” this "partnership to which both parties bring their
financial resources as well as their individual energies and
efforts,” neverthel ess was the vehicle through which the state
conferred certain benefits. By privileging, as it were,

het erosexual poolings of financial resources and individual
energy, other fornms of partnership were denied access to
benefits. These include tax benefits, access to the courts
for spousal support, or child custody, and rights to property

di vi si on, anong ot her benefits.'

If marriage has any

pur pose, on this analysis, it is to facilitate the

di stribution of state-controlled benefits. It has becone,
according to the Hawaii Supreme Court, one nore social-welfare
program

Baker v. State, the Vernont decision of 1999, takes

a much nore sophisticated approach to the neani ng of

4

marriage. The litigants in Baker, same-sex couples seeking

3 1d., at 59.
144 See Baker v. State, 744 A. 2d 864 (1999).
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marriage |licenses, conceded that marriage in Vernont
traditionally enconpassed heterosexual unions and served the

5

pur poses of procreation and child-rearing.' The plaintiffs,
however, wi shed to shift the prem ses. Regarding procreation,
plaintiffs contended that a prohibition on sane-sex unions
failed to serve the state's interest, given "the |arge nunber
of married couples w thout children, and the increasing
i nci dence of same-sex couples with children 1o
Plaintiffs proposed an alternative understanding of the nature
of the marital relationship: "They argue[d] . . . that the
under | yi ng purpose of marriage is to protect and encourage the
union of commtted couples and that, absent an explicit
| egi slative prohibition, the statutes should be interpreted
broadly to include committed same-sex couples. "

The Court, however, elected to ground its decision
not on the statutory schenme authorizing and supporting the
marital relationship, but on the Vernont Constitution's

"148  |ike the Hawaii Court before it,

"Common Benefits Cl ause.
t he Vernmont Suprene Court viewed marriage in terns of the
benefits it conferred. And the Vernpnt Constitution

prohi bited discrimnation in the conferral of benefits:

45 1d., at 869-870.
46 1d., at 870.

147

o

148 1d., at 870.
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"The concept of equality at the core of the
Conmon

Benefits Clause was not the eradication of
raci al

or class distinctions, but rather the
el imnation

of artificial governnmental prefernments and

advant ages. The Vernont Constitution woul d

ensure
that the law uniformy afforded every Vernonter
its benefit, protection, and security, so
t hat
social and political preem nence would refl ect
di fferences of capacity, disposition, and
virtue,
rat her than governnmental favor and
privilege. "

If an equal distribution of benefits is the norm
the Court reasoned, and the status of marriage offered

substantial benefits, ™ then "any statutory exclusion [of a

49 1d., at 876-877.

10 | d., at 883-884. The Court provides a conprehensive
list of marital benefits, including the spousal share of the
estate, intestate provisions, the right to sue for wongful
death or loss of consortium joint ownership of property, and
a host of other benefits.
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group of persons] nust necessarily be grounded on public
concerns of sufficient weight, cogency, and authority that the
justice of the deprivation cannot seriously be questioned. "
The state of Vernont countered by asserting its
interest in providing for the raising of the next generation:
"The State has a strong interest, it argues, in

pronoting a permanent comm t nent between

coupl es
who have children to ensure that their
of f spring
are considered legitimte and receive ongoi ng
parental support. The State contends, further,
that the Legislature could reasonably believe
t hat
sanctioni ng sane-sex unions 'would dimnish
society's perception of the link between
procreation and child rearing . . . [and]
advance
the notion that fathers or nmothers . . . are
mer e

sur pl usage to the functions of procreation and

child rearing.'"?™

51 1d., at 884.
152 |d

at 881.
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The Court responded by asserting, in effect, that
the State's purported justification was both under and over
inclusive. On the one hand, the Court noted, there are "many

opposite-sex couples [who] marry for reasons unrelated to

procreation, [and] some of these couples never intend to have
children, and . . . others are incapable of having
children."* On the other hand, "there is no dispute that a
significant nunmber of children are actually being rai sed by
sane-sex parents, and that increasing nunbers of children are
bei ng conceived by such parents through a variety of

"1 |1n a sense, the Court asserted, the state's

t echni ques.
interest in procreation m ght even be served by permtting

same-sex marriage. '*°

1% 1d., at 881.

154 1 d.
15 1d., at 882: "Therefore, to the extent that the
state's purpose in licensing civil marriage was, and is, to

legitimze children and provide for their security, the
statutes plainly exclude nmany sane-sex couples who are no
different from opposite-sex couples with respect to these
obj ecti ves. | f anything, the exclusion of sanme-sex couples
from the legal protections incident to marriage exposes their

children to the precise risks that the State argues the
marriage |laws are designed to secure against."”

The Catholic Church's teaching on artificial means
of reproduction is to see it as norally unacceptable for
several reasons, chief amobng them the severance of the
procreative act from the natural sexual union of the parties
to a marriage. According to the Catholic Catechism

"Techni ques that entail the dissociation of husband
and wife, by the intrusion of a person other than the couple
(donation of sperm or ovum surrogate uterus) are gravely

55



Utimately, however, the Vernont Court, |ike the
Hawai i Court, did not define marriage as serving a procreative
end. This was one of a nunber of possible purposes for
marri age, and one that the parties thenselves m ght freely
accept or renounce. After all, the Court observed, there are

are many who marry who never intend to have children. *®

i mor al . These t echni ques (het er ol ogous artificial
insem nation and fertilization) infringe the child' s right to
be born of a father and nother known to him and bound to each
other by a marriage. They betray the spouse's 'right to

become a father and a nother only through each other.
(Quoting Donum Vitae, intro., 2).

"Techniques involving only the married couple
(hormol ogous artificial insemnation and fertilization) are
perhaps |ess reprehensible, yet remain norally unacceptable.
They dissociate the sexual act from the procreative act. The
act which bring the child into existence is no |onger an act
by which two persons give thenselves to one another, but one
that 'entrusts the life and identity of the enbryo into the
power of doctors and biol ogi sts and establishes the dom nation
of technol ogy over the origin and destiny of the human person.
Such a relationship of domnation is in itself contrary to
the dignity and equality that nmust be conmmon to parents and
children.'" (Quoting Donum Vitae, I1.5).

See CATECH SM OF THE CATHOLI C CHURCH (2d ed., 1997),
paras. 2376-2377, p. 571.

196 See supra note --, and acconpanying text. St.
Augustine, for his part, found it inpossible to characterize
as marri age a rel ationship bet ween t hose who have
affirmatively taken steps to frustrate permanently the
conception or birth of children. See De bono coniugali, sec.
5.5, pp. 1011 (Walsh edition). This teaching renmains a
foundati on of the Catholic canon |law of marriage. Canon 1055,
sec. 1 of the Latin-rite Code of Canon Law (1983) provides
that marriage serves the good of the spouses and the
procreation and offspring of children. Excl usi on of the good
of children, or the goods of fidelity or indissolubility, wll
result in an invalid marriage. See C. 1101 (1983 Code of
Canon Law). See also THE CODE OF CANON LAW A TEXT AND
COMMENTARY (Janmes Coriden, et al., eds., 1985), at 784-787.
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Al t hough taking greater cogni zance than Baehr of the state's
interest in procreation, the Vernont Court, in the final

anal ysis, viewed marriage as a kind of co-mngling of state-
conferred benefits on the one hand and nutual affection

bet ween the parties, on the other:

“Whi |l e many have noted the synbolic or

spiritual
significance of the marital relation, it is
plaintiffs' claimto the secul ar benefits and
protections of a singularly human rel ationship
that, in our view, characterizes this case.
The

State's interest in extending official
recognition

and | egal protection to the professed
conm t ment of two individuals to a lasting
rel ati onshi p of

mut ual affection is predicated on the belief
t hat

| egal support of a couple's comm tnent provides

stability for the individuals, their famly,
and

t he broader community."*’

157 See Baker v. State, supra note --, at 888-889.
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I'V. The Augustinian Goods: Do They Retain
Vitality?
Can one ground the idea of marriage on affection?
On the strength of comm tnent between individuals? St.
Augustine's own argunments on behalf of marriage m ght seemto
provi de support for such a position. After all, he comenced
his argument with the natural sociability of humankind. All
persons share in this sociability by virtue of human nature
itsel f.* Friendship, on his account, was a great good and
marri age was the highest expression of human friendship.
Andrew Sul | i van has sought to ground marriage on

9

preci sely these premi ses. '™ Marriage, on Sullivan's anal ysis,

is a creature of the state. %

In an age where the public

phi | osophy recogni zes the primacy of the "neutral |iberal
state,” marriage, "as a classic public institution, should be
available to any two citizens. "'

Affection and commtnent, in Sullivan's estimation,

shoul d beconme the neasure by which nmarriage should be judged.

18 See supra notes -- and acconpanying text.

159 gSee ANDREW SULLI VAN, VI RTUALLY NORMAL: AN ARGUVMENT
ABOUT HOMOSEXUALI TY 176-186 (1995).

%0 1d., at 178 ("[Qnly the state can grant and recogni ze
marriage").
d.,

161

at 179.
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Procreation as marriage's principal purpose has been
di scarded |l ong ago: "The heterosexuality of marriage is
intrinsic only if it is understood to be intrinsically
procreative; but that definition has |ong been abandoned in
Western society. . . . In the contenporary West, marriage has
become a way in which the state recogni zes an enoti onal
comm tnment by two people to each other for life. "
Friendshi p between persons, especially long-term friendships
that entail commtnent, self-sacrifice, nmutual growth and
devel opnent, on this argunent, should thus be the essenti al
el ements of the relationships the state privileges with the
term"marriage. "

A second argunment m ght be made on the basis of what

m ght be called justice. Those who have used the Dukem nier

and Johanson wills and trusts casebook are famliar with the

case of In re Kauffman's WIIl.*® Robert Kaufmann, a scion of

the Kay Jewelry famly fortune, had suffered from enotiona
difficulties until the age of 34 when, in 1948 he net Walter

Wei ss, who becane his business advisor and conpanion. ' The

%2 1d., at 179-180.
163 1d., at 180-181.

184 gSee JESSE DUKEM NI ER and STANLEY M JOHANSON, W LLS,
TRUSTS, AND ESTATES 193-196 (6th ed., 2000). Cf. In re
Kauf mann's WII, 20 A D. 2d 464, 247 N Y.S. 2d 664 (1964),
aff'd 15 N Y. 2d 825, 205 N.E. 2d 864 (1965).

165 See In re WII of Kaufmann, supra note --, 20 A.D. 2d
at 466-467, 247 N. Y.S. 2d at 666-667.
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two of themlived together, traveled the world together, and
devel oped a deep affection for one another.!® Walter
supported Robert in his artistic anmbitions and Robert, in
gratitude, prepared a series of wills |leaving Walter ever
i ncreasi ng shares of his estate. In a letter witten in 1951,
in support of an early version of his will, Robert explained
that at the tine he net Walter "he was 'terribly unhappy,
hi ghly emotional, filled to the brimwith a grandly vari egated
group of fears, guilt, and assorted conpl exes."' "’
Robert's famly challenged the will and succeeded in

overturning it on the basis of Walter's undue influence.
Wal ter, the Court concluded, exerted "an unnatural, insidious
influence [over] a weak-willed, trusting, inexperienced Robert

."1% No one reading Robert's poignant |letter justifying
his warm affection for his conpani on today can concl ude t hat
the rel ationship was not grounded on genuine |ove. |ndeed,
the di ssent observed: "The record is replete with evidence of

the friendly relation, indeed | ove and affection, that existed

bet ween testator and Weiss for a decade."!®® Had Robert and

1% Thus: "Robert and Weiss travelled to Paris in 1950
for a few nonths; to Europe, West Indies, the Virgin Islands,
Haiti, Greece, and other countries during 1952 and 1953, and
around the world in 1956." 1d., 20 A.D. 2d at 466, 247 N.Y.S.
2d at 667.

%7 1d., 20 A D. 2d at 470, 247 N.Y.S. 2d at 671.

%820 A.D. 2d at 485, 247 N.Y.S. 2d at 684.

%9 1d., 20 A D.2d at 490, 247 N.Y.S. 2d at 689 (Wtnmer,
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Wal ter been able to solemize their relationship in a public
way, one nust ask, would not Robert's will been given effect?
There is, finally, the argunment that the Augustinian
goods thensel ves violate the constitutional separation of
Church and state. This argunent was put very ably by a former

student of mine, Andrew Fri edman. ’°

Traditional marriage | aw,
on this account, are the result of inperm ssible religious
influence: "In Anerican |law the definition of marriage as the
nonoganous rel ati onshi p between one man and one wonan, as well
as the near prinordial hostility toward honpbsexual s, can be
seen as stemm ng directly from precepts absorbed from
scripture, canon |aw, and natural |aw "'

The barrier thus erected interferes with the
fundamental rights of persons: honobsexuals, unlike
het erosexual s, may not exercise their fundanmental right to
marry whom t hey pl ease. Secular marriage, marriage freed from
the influence of scripture and canon | aw, should be grounded

on "personal commitnment and enotional attachnent."'? The

Augusti ni an goods are outnmoded and no | onger relevant in an

J., dissenting).

170 See Andrew H. Friedman, "Sane-Sex Marriage and the
Right to Privacy: Abandoning Scriptural, Canonical, and
Natural Law Based Definitions of Marriage,”" 35 HOW L.J. 173
(1992).

1 1d., at 224,

72 1d., at 225.
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enl i ght ened age.

What is the response of the Catholic tradition to
these clains? It is to begin anew with St. Augustine. One
must recognize as well that St. Augustine's ideas, indeed, his
framewor k of thinking about marriage, has been devel oped over
t he generations, by religious, chiefly Catholic, thinkers
working within the scholastic tradition, and by secul ar
writers such as the nineteenth-century |lawers and judges
di scussed above.

To be sure, Augustine argued that marriage
ultimately was grounded on friendship and served the good of
t he spouses. But the affection he contenplated was the
friendship of man and woman. And this friendship was grounded
not on transitory feelings, but on genuine conplenentary,
rooted in the nature of the human person, male and female,
created in the imuge and |ikeness of God.!"

Thi s point has been productively devel oped in recent
Cat holic schol arship. The sexual act, these witers have
per suasi vel y mai nt ai ned, nust not be seen as instrunental --

merely a neans by which procreation is achieved.' Rather, it

173 See supra notes -- and acconpanying text.

17 See Robert P. George and Gerard V. Bradley, "Mrriage
and the Liberal Imgination," 84 GEO L. J. 301, 305-306
(1995). George and Bradley are critical of what they take to

be a failure of the liberal imgination -- the inability to
conceptualize the sexual act as anything but instrunental.
The sexual act in the liberal imgination is conceived of

variously as a source of pleasure or the means of bringing
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is seen to reflect the conmpletion of male and female: "[T]he
subj ect of the action is the male and the female as a unit.
Coitus is a unitary action in which the male and the fenale

becone literally one organism"'"®

Marri age beconmes the proper
outl et for the sexual act because it represents "the community
formed by a man and a woman who publicly consent to share
their whole lives, in a type of relationship oriented toward

t he begetting, nurturing, and educating of children

t oget her."’®

about the next generation. Id., at 305-310. The failure to
appreciate the marital act's intrinsic significance is seen
therefore as a failure of perception: I1d., at 309.

17 See Patrick Lee and Robert P. George, "What Sex Can
Be: Self-Alienation, Illusion, or One-Flesh Union," 42 AM J.
JURI SP. 135, 144 (1997).

176 |1d., at 143. Lee and George add: "Now, when a couple
chooses to form the kind of conmmunity distinguished by its
openness and orientation to procreation, then the organic

unity effected in sexual intercourse has a continuity wth
their conmunity. In sexual intercourse they unite (becone
one) precisely in that respect in which their comunity is
di stinct and naturally fulfilled.” 1d., at 144.

I n its document dat ed July 31, 2003, t he
Congregation for the Doctrine of the Faith echoed these

senti nments. "[T] he conplenmentarity of the sexes reiterates a
truth that is evident to right reason and recogni zed as such
by all the mmjor cultures of the world. . . . [Marriage

exists solely between a man and a wonman, who by nutual
personal gift, proper and exclusive to thenselves, tend toward

the comrmuni on of their persons. In this way, they nutually
perfect each other, in order to cooperate with God in the
procreation and upbringing of new human |ives." See

CONGREGATI ON FOR THE DOCTRINE OF THE FAITH, CONSI DERATI ONS
REGARDI NG PROPOSALS TO G VE LEGAL RECOGNI TION TO UN ONS
BETWEEN HOMOSEXUAL PERSONS, para. 2 (2003).
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This renewed sense of marital unity is not at odds
with responding in justice to cases |like that posed by Robert
Kauf mann's will. Kaufnmann's genuine affection for his
conpani on should receive |egal effect. This can be done
statutorily, by allowing, for instance, sonme form of domestic
partner registration that equalizes the econonm c benefits
conferred by the state on married partners. But Kaufmann's
relationship with Weiss was not marriage. It did not reflect
the conplenentarity of male and female as part of the created
order. Even apart from whether any particular nmale/female
rel ati onship has procreative possibilities, the term marri age
shoul d be reserved for the "real organic union [that] is
est abl i shed" by the act of male/female intercourse. '’

To nmake this claim finally, should not be
understood as violating the religious freedom guaranteed by
the First Amendnent or the principles of sonme sort of |iberal
neutrality. To address in any detail the constitutional
guestions or the claimthat the state can sonmehow achi eve
neutrality on a question |like marriage do not need to be
addressed at this point. One mght sinply point out in
closing that the natural-law tradition is not intended as a
peculiarly religious tradition. It is nmeant to be accessible

to all persons, through the use of reason. It is hoped that

Y7 1d., at 143.
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this article will contribute to the el ucidation of that

tradition.
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